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Executive Summary 

1. The procedure to be followed by Government of Uttar Pradesh for disinvestment 

seeks to promote administrative simplicity and speed of decision - making without 

compromising on transparency and fair play. 

2. For decision-making and implementation of disinvestment there will be a two-tier 

mechanism in :  

1. Cabinet or a Cabinet Committee for the purpose (CCD)  

2. Core Group of Secretaries on Disinvestment (CGD) Committee of 

Secretaries (CoS) 

 3. Cabinet /Cabinet Committee on Disinvestment 

The Hon'ble Cabinet of Ministers shall normally decide all the important issues 

relating to Disinvestment.  The Cabinet may alternatively or in addition form a 

Cabinet Committee on Disinvestment. The Cabinet Committee on Disinvestment 

(CCD) shall be chaired by the Chief Minister and of Minister of Power, Minister of 

Law & Justice, Minister of Industry, Minister of Finance, Vice Chairman of State 

Planning Commission, and the Minister concerned with the PSU under disinvestment. 

The Committee can also co-opt other Members as and when felt necessary. 

 The suggested functions of the Committee are as follows:  

1. To consider the advice of the Core Group of Secretaries Committee of 

Secretaries regarding policy issues relating to the disinvestment programme.  

2.   To decide the price band for the sale of Government shares through 

international/domestic capital market route prior to the book building exercise, and to 

decide the final price of sale in all cases.  

3.   To decide the final pricing of the transaction and the strategic partner in case of 

strategic sales.  

4.   To approve the three-year rolling plan and the annual programme of disinvestment 

every year. 

4.  Core Group of Secretaries on Disinvestment Committee of Secretaries1
 

 The Core Group of Secretaries Committee of Secretaries is headed by the Chief 

Secretary and comprises  Industrial Development Commissioner, Secretaries from 

Departments of Finance,  Industry, Planning and Administrative Department and any other 

Department as may be required, like Departments of Legal Affairs etc. The Group can also co-

                                                 
1
 Committee of Secretaries constituted under the chairmanship of Chief Secretary, GoUP will 

work in the place of Core Group of Secretaries, with the right to constitute a sub-committee for 

its assistance. As per G.O No. 1318 dated 10.05.2008. 
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opt other Members as and when felt necessary. The functions of the Core Group this are as 

follows: 

1. The Core Group Committee of Secretaries directly supervises the 

implementation of the decisions of all strategic sales. 

2. The Core Group Committee of Secretaries monitors the progress of 

implementation of the Cabinet / CCD decisions.  

3. The Core Group Committee of Secretaries makes recommendations to 

the Cabinet/ CCD on disinvestment policy matters.  

5. The process for Disinvestment proposed to be followed, is as follows: 

a. Proposals for disinvestments in any PSU, are placed for consideration of the Cabinet 

or Cabinet Committee on Disinvestment (CCD). 

b. After Cabinet or CCD, as the case may be, gives initial In-principal approval to the 

disinvestment proposal, selection of the Advisor is done through a competitive 

bidding process. 

c. Selection of Advisor would be done either by Administrative Department of 

concerned PSU or by department for Infrastructure Development and Disinvestment 

after seeking in principle consent from CCD on  broad TOR for study by the Advisor.  

d. The disinvestment process will be carried out by Administrative Department / 

Department of Infrastructure Development  through the specified Government Nodal 

Agency. The Department of Infrastructure Development for infrastructure 

development may designate one or more Government Agencies as the specified Nodal 

Agency, with the approval of Industrial Development Commissioner, for these 

purposes. The Department of Infrastructure Development will nominate 

senior/competent level officer of the sponsoring department as nodal officer
2
 and its 

work shall accordingly be decided, with the approval of Industrial Development 

Commissioner and will also nominate appropriate Government Department or 

organization as nodal agency for these purposes.  The entire Disinvestment process 

will be carried out with the assistance of a Global Advisor (known as Lead Advisor ). 

They could be Merchant Bankers or Consultancy / Advisory firms, but in addition 

Legal Advisors, Chartered Accountants, Asset Valuers and other valuers are also 

required for specific services.  However, Multi - disciplinary Lead Advisor could also 

be engaged.  But valuer would necessarily be an independent valuer.  

e. After receipt of the Expression of Interest (EOI), in pursuance of Advertisement in 

newspapers / website, Lead Advisors are short listed based on objective screening in 

the light of announced criteria / requirements. Thereafter selection is made as per the 

procedure laid down in Part-I of these guidelines. 

f. Legal Advisors, Chartered Accountants and Asset Valuers are selected on the basis of 

their work experience through a process of limited competitive bidding by an inter 

department Committee, from a panel suggested / recommended by Advisors, and are 

paid a lump sum amount as fees.  

g. In the first step, the Advisor would make a detailed study on the feasibility of 

Disinvestment of the referred PSU and on various alternatives available. Thereafter 

the Department of Infrastructure Development and disinvestment or the 

                                                 
2
 Amended vide G.O. No. 1318 dated 10.05.2008. It is also clarified in point no. 2(10) that if 

any officer or agency has already been nominated as nodal officer or nodal agency by the 

Hon'ble Cabinet shall be treated as cancelled with immediate effect. 
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Administrative department of the concerned PSU would seek final In-principle 

consent of Cabinet on (i) the disinvestment proposal and (ii) the route/ method to be 

chosen.  Thereafter the three-stage disinvestment process would be followed. 

h. Bidders are invited through advertisement in newspapers / website to submit their 

Expression of Interest. On receiving EOI from bidders, the advisors, after due 

diligence of the PSU, prepare the detailed Confidential Information Memorandum 

(CIM) in consultation with the concerned PSU.  This is given to the short listed 

prospective bidders who have entered into a confidentiality agreement. The list of 

bidders is prepared after scrutiny of EOIs and those are short listed, who meet the 

prescribed qualification criteria. 

i. The draft share purchase agreement and the shareholder agreement are also prepared 

by the Advisor with the help of the legal Advisors, and the final draft is prepared after 

detailed consultation with the bidders, in consultation with the Core Group 

Committee of Secretaries. 

j. The prospective bidders undertake due diligence of the PSU and hold discussions with 

the Advisor/ the Government/ the representatives of the PSU for any clarifications. 

k.  Concurrently, the task of valuation of the PSU is undertaken by two independent, 

reputed valuers in accordance with the standard national and international practices as 

being followed by the Government of India. 

l.  Based on the feedback received from the prospective bidders, the Share Purchase 

Agreement (SPA) and Shareholders Agreement (SHA) are finalised by Core Group 

Committee of Secretaries of Secretaries. After getting them vetted by the 

Department of Law, they are approved by the Government ( Cabinet or CCD). 

Thereafter, they are sent to the prospective bidders for inviting their final binding 

financial bids. 

m. The material for finalising upset price is taken from the advisors after receipt of 

financial bids. The bids are not opened at this stage and are sealed after receipt, in 

presence of bidders. ‘Upset price’ determination exercise is thereafter completed by 

Core Group of Secretaries Committee of Secretaries. The sealed bids are then 

opened by Core Group of Secretaries Committee of Secretaries in presence of 

bidders. The ‘Upset Price.’ is then compared by the Core Group Committee of 

Secretaries. 

n.  After examination, analysis and evaluation, the recommendations of the Core Group 

of Secretaries Committee of Secretaries are placed before the Cabinet  for a final 

decision regarding selection of the strategic partner, signing of the Share Purchase 

Agreement and Shareholders Agreement, and other related issues. 

o.  In case the disinvested PSU's shares are listed on the Stock Exchange, an open offer 

could be required to be made by the bidder before closing the transaction, as per SEBI 

guidelines: Takeover Code.  

p.  Disinvestment / Privatisation Monitoring Committee shall be formed under the 

Chairmanship of Industrial Development Commissioner to monitor implementation of 

above decision of the Cabinet.  The Committee may take the assistance of a separate 

Escort/ Monitoring Consultant as per Part - I or use the Original Lead Advisor of the 

matter in hand for all these purposes.  

q.  Timeframe : The timeframes for selection of the Global advisor shall be similar to 

those for selection of consultant in Part-I. The timeframe for selection of the Private 

Partner for Disinvestment process may be similar to those for selection of developer 

for PPP projects in Part-II.  
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r.   The Guidelines for selection of consultants/advisors, for selection of PPP 

Developers/Investors and for selection of Private Partners for Disinvestment shall not 

be mandatory for cases where the above selections are required to be done under the 

procedures decided by the Govt. of India or where GoUP has agreed to follow 

guidelines as per loan / credit / grant agreement with donor agencies. 

 

s.  In case where the procedures for selections of consultants / developers / private 

partners etc. are already laid down by an Act of the State Govt., the provisions of the 

Act shall take precedence over these guidelines. Subject to not being inconsistent with 

the Act, the concerned department shall have the option to adopt these guidelines. 

 

t.  The Guidelines for selection of consultants / advisors, for selection of PPP 

Developers/ Investors and for selection of Private Partners for Disinvestment shall 

supersede any other guidelines or Govt. Orders which may have been issued from 

time to time, before 29th June 2007. 

 

u.  The guidelines shall apply with prospective effect from 29th June 2007. In cases 

where certain selection procedures have been initiated before the 29th June 2007, the 

remaining steps after 29th June 2007 shall be taken in conformity with the guidelines 

to the best possible extent. 

v. Difficulty Removal Committee (DRC): A Difficulty Removal Committee shall be 

constituted under the Chairmanship of Infrastructure & Industrial Development 

Commissioner to decide on matters necessary for removal of difficulties which may 

arise out of the provisions of these guidelines. The Committee shall also be 

empowered to examine and decide on cases where deviations in the guidelines are 

being sought. The Committee shall also include Principal Secretary / Secretary 

Finance, Law and may co-opt any other officer(s) as its member, as deemed fit. 

 

 The process flow chart on the next page shows the various stages of a typical 

privatisation transaction through strategic sale route. 
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Disinvestment – Process Flow Chart 

  

 

   

 

Disinvestment Commission/other Recommendations 

Administrative Ministry's Comments 

Consideration by Core Group of Secretaries 

Initial In-principal approval of Cabinet /CCD to disinvestment proposal 

 

 

Advertisement for appointment of Advisors 

Receipt of Expressions of Interest (EoI) from Advisors 

Presentations by Adviosrs 

Selection of Advisor 

Appointment of Advisor 

Appointment of Legal Advisor/Fixed Asset Valuers/other advisers 

Feasibility study and advisor & approval ofCabinet / CCD to disinvestment proposal 

& route/ method of disinvestment 
 

Advertisement for inviting expressions of interest from bidders  

(This is sometimes done after approval of CCD along with EoI for advisors) 

Receiving EoI from bidders 

Short-listing of bidders on the basis of prescribed / announced qualification criteria 

& signing of confidentiality undertaking 

Finalisation & Distribution of information package etc. 

Data Room visits/Due diligence, etc., by short-listed bidders 

Approval of CCD to broad TOR & Methodology for selection of Advisor  
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Financial / capital / business restructuring etc. 

Finalization of shareholders'/ share purchase / other agreements etc. in consultation 

with the Bidders 

Receipt of final bids and resealing of bids in presence of bidders & receipt of 

evaluation papers from advisors 

Finalisation of upset price by evaluation committee/CGD CoS 

Reopening of financial bids in presence of bidders and their comparison with upset 

price by CGD 

CGD CoS/CCD Approvals (and other regulatory approvals, as needed) 

Execution of legal documents and inflow of funds [Public offer announcement by 

the Strategic Partner, as per SEBI Takeover Code, wherever applicable] 
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CHAPTER- I 

SYSTEMS AND PROCEDURES OF DISINVESTMENT 

 For decision-making and implementation of disinvestment there will be a two-tier 

mechanism in:  

1. Cabinet or a Cabinet Committee for the purpose (CCD)  

2. Core Group of Secretaries on Disinvestment (CGD) Committee of 

Secretaries (CoS) 

 2. Cabinet /Cabinet Committee on Disinvestment 

The Hon'ble Cabinet of Ministers shall normally decide all the important issues 

relating to Disinvestment.  The Cabinet may alternatively or in addition form a 

Cabinet Committee on Disinvestment. The Cabinet Committee on Disinvestment 

(CCD) shall be chaired by the Chief Minister and of Minister of Power, Minister of 

Law & Justice, Minister of Industry, Minister of Finance, Vice Chairman of State 

Planning Commission, and the Minister concerned with the PSU under disinvestment. 

The Committee can also co-opt other Members as and when felt necessary. 

 The suggested functions of the Committee are as follows:  

1. To consider the advice of the Core Group of Secretaries Committee of 

Secretaries regarding policy issues relating to the disinvestment programme.  

2.   To decide the price band for the sale of Government shares through 

international/domestic capital market route prior to the book building exercise, and to 

decide the final price of sale in all cases.  

3.   To decide the final pricing of the transaction and the strategic partner in case of 

strategic sales.  

4.   To approve the three-year rolling plan and the annual programme of disinvestment 

every year. 

3.  Core Group of Secretaries on Disinvestment Committee of Secretaries 

 The Core Group of Secretaries Committee of Secretaries is headed by the Chief 

Secretary and comprises  Industrial Development Commissioner, Secretaries from 

Departments of Finance,  Industry, Planning and Administrative Department and any other 

Department as may  be required, like Departments of Legal Affairs etc. The Group can 

also co-opt other  Members as and when felt necessary. The functions of the Core 

 Group are as follows: 

1. The Core Group Committee of Secretaries directly supervises the 

implementation of the decisions of all  strategic sales. 
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2. The Core Group Committee of Secretaries monitors the progress of 

implementation of the Cabinet / CCD  decisions.  

 

3. The Core Group Committee of Secretaries makes recommendations to the 

Cabinet/ CCD on disinvestment  policy matters.  

4. The entire process is carried out by the Administrative Department/ Department of 

Infrastructure Development with the assistance of specified Government Nodal Agency.  The 

Department of Infrastructure Development may will nominate senior/competent level officer of 

the sponsoring department as nodal officer
3
 and its work shall accordingly be decided, with the 

approval of Industrial Development Commissioner and will also nominate                                                                                   

appropriate Government Department or organization as nodal agency designate one or more 

Government Agencies such specified Nodal Agency for these purposes. In the above process, 

State Govt.  is assisted by Advisors for different purposes.  

 Normally the disinvestment process is carried out with the assistance of an Advisor 

(known as Lead Advisor ). They could be Merchant Bankers or Consultancy / Advisory firms, 

but in addition legal advisors, chartered accounts, asset valuers and other valuers are also 

required for specific services.   However, Multi - disciplinary Lead Advisor could also be 

engaged.  But valuer would necessarily be an independent valuer.  

4.1 Lead Advisor 

 Advisors assist Government in all aspects of privatisation transactions. In addition to 

implementing the basic steps mentioned earlier, advisors also counsel Government on the 

strategic options open to it for privatisation. The responsibilities of the Advisor would inter-

alia, cover rendering of advice and assisting government in the disinvestment of the PSU, 

suggesting measures to enhance sale value, preparing a detailed information memorandum, 

marketing of the offer, inviting and evaluating the bids, assisting during negotiations with 

prospective buyers, drawing up the sale/other agreements and advising on post-sale matters.  

 Advisors are appointed by a competitive bidding procedure. The Department of 

Infrastructure Development and Disinvestment or the Administrative Department of concerned 

PSU, in consultation with the PSU and Administrative Ministry concerned, prepares broad 

Terms of Reference (TOR) for the Advisors, seeks in principle consent of CCD on TOR and 

methodology to be followed, and invites expression of interest from them to submit proposals. 

The Advisors offering the best technical and financial terms are hired to implement the 

privatisation transaction. Procedure and steps for selection of advisors would be as that for 

selection of consultants as per Part - I of these Guidelines to the extent they are not inconsistent 

with the following provisions. Particularly the parameters for selection of Advisors shall be as 

follows:-  

A. Strategic sale.   

S.No Criteria 

                                                 
3
 Amended vide G.O. No. 1318 dated 10.05.2008. It is also clarified in point no. 2(10) that if 

any officer or agency has already been nominated as nodal officer or nodal agency by the 

Hon'ble Cabinet shall be treated as cancelled with immediate effect. 
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1. Strategic sale experience 

2. Sector expertise and experience 

3. Local presence and level of commitment to India 

4. Understanding of the PSE 

5. Deal team and manpower commitment 

6. Research capability 

 B. Public offer    

S.No  Criteria  

1.  Experience and capabilities in handling similar transactions as Advisors/Global 

Coordinators  

2.  Sector expertise and experience  

3.  Understanding of the PSE  

4.  Deal team qualification and Manpower commitment to the Deal  

5.  Marketing strategy & after market support  

6.  Local presence and commitment to India  

7.  Global presence and distribution capabilities  

8.  Research capabilities  

 

A typical letter of mandate to be signed between the Advisor and the Government is 

enclosed at Annexure – I.  This may require some modifications depending on the nature of 

transaction.  

Government of India has also issued guidelines for qualifications of Advisors as 

enclosed at Annexure – II which are to be followed in the State as well.  

For strategic sale the fees payable to the Advisors is generally of two types. The first 

type is called 'success fee' which is a fixed percentage of the gross proceeds to be received by 

the Government from the disinvestment. Since it is directly linked with the amount of money 

realizable from disinvestment, it serves as an incentive to the Advisor to get the best price from 

disinvestment.  

The other type of fee is called 'drop dead fee' which is a lump sum amount payable to 

the Advisor only in the event of the transaction being called off by the Government.  

The fees for specific transactions vary from transaction to transaction depending on 

various factors like mode of disinvestment, total realizable value, quantum of work required to 

complete the transaction, degree of difficulty and chances of success of the transaction etc. 

Consultants appointed for disinvestment in certain cases are also given flat / fixed / lump sum 

fee / asset valuation fee / out of pocket expenditure depending on different criteria.  

4.2   Legal Advisor 

For each privatisation, it is considered necessary to involve legal advisors who look into the 

legal issues and advise the government with respect to documentation etc. on contractual terms. 

They are invited on the basis of their work experience and are selected through a process of 

limited competitive bidding by an Inter-department Committee, from a panel suggested / 

recommended by the Advisors, and are paid a lump sum amount as fees. They help the 

Government in drafting and finalising various agreements.  
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Legal advisors examine the following documents and advise the Government on: 

1.    Material contracts and agreements. 

2. Loan and lease agreements to ensure that there are no unduly onerous conditions.  

 

Title deeds to ensure that there are no defects of title or onerous conditions.  

4.      The adequacy of insurance cover and compliance with any legal or other 

requirement.  

4.3        Accounting Advisors 

The Accounting Advisors review the financial, accounting, reporting and planning systems.  

They help the government in analysing the balance sheet of the company, its assets and 

liabilities and contingent liabilities.  

The Accounting Advisors are required to re-cast the final Accounts of the PSU as per the 

Accounting standards acceptable to the bidding parties, if necessary.  

The Accounting Advisors pay particular attention to the way the following items have been 

treated:  

1.      Extraordinary and exceptional items  

 

2.      Amortisation and depreciation  

 

3.      Capitalisation of expenditure  

  4.      Recognition of revenue and expenditure items  

  5.      Basis of consolidation of subsidiaries, if any  

  6.      Deferred taxation, and  

  7.      Revaluation of assets.  

The task includes:  

 

   Strategic evaluation of operating capability finances and post privatisation 

 prospects of the state enterprise.  

    Evaluation of capital structure  

   A calculation of the impact of taxation on the privatised enterprise.  

 

The accounting advisor is appointed through a process of limited competitive bidding and is 

paid a lump sum fees.  

4.4        Asset Valuer 

The asset valuation is conducted by well-established government-approved valuers. Normally, 

the valuer is selected by an inter-departmental committee, consisting of representatives from 

the Ministry of Disinvestment / administrative Ministry and the CMD of the company, from 

out of a panel suggested / recommended by the Advisor.  

While assessing the fair value of the property, the valuer takes into consideration the following:  
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1. The status of the title of the company over land and building.  

            2.   Any restrictive covenants incorporated in the title documents imposing 

limitations on the use or transfer of the property or any other restrictions.  

3.   Any restrictions pertaining to the use or transferability of the property or other  

           restrictions arising from any civic regulations or Master Plan or other 

reasons.  

4.   The values at which transactions have taken place in the recent past for properties 

of comparable nature, in terms of use, size, location and other parameters.  

5.   Valuation parameters currently in use by Authorities for determination of stamp 

duty and other taxes.  

6.   Assessment of demand and supply of comparable properties at given locations. 

7.   The state of maintenance and depreciation of the property, and evaluation of 

expenditure, if any, required repairing and renovating the property to suit the 

intended use.  

8.   Terms and conditions of the proposed new lease agreements to be entered into with the 

lessors for the purpose of disinvestment.  

The valuation of the property is done by the asset valuation methodology taking into 

consideration the above factors.  

Valuation is done for:  

        Plant and Machinery  

        Land and Building  

        Mines, if any.  

        Intangibles, if required.  

        Other assets.  

Environmental Auditors and Public Relations firms can also be appointed for some PSUs under 

divestment.  
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CHAPTER - II 

VARIOUS METHODOLOGIES FOR DISINVESTMENT 

 The various methodologies include:  

1. STRATEGIC SALE  

2. CAPITAL MARKET    

a. Offer for sale to public at a fixed price  

b.    Offer for sale to public through book building  

c.    Secondary market operation  

d. International offering  

e.    Private placement  

f.    Auction        

3. WAREHOUSING 

4. REDUCTION IN EQUITY    

a.    Buy-back of equity  

b.    Conversion of equity into debt exchangeable into capital market 

instruments   

 5. TRADE SALE 

6. ASSET SALE / WINDING UP 

7. MANAGEMENT / EMPLOYEE BUY OUT (M/EBO) 

8. CROSS SALE 

9. SALE THROUGH DEMERGER/ SPINNING OFF 

 
2.1    Strategic Sale 

 Pricing: Optimisation / maximisation through competitive tension and 

control premium  

 Target investor set: Investors with strategic fit - techno-commercial 

credentials  

  Transaction costs: Low  

  Time involved: 6-10 months  

 Regulation: Companies Act, SEBI Take-over code, Stock Exchange, RBI 

regulations, FIPB clearance (for foreign investors).  

     Suitability  

-    Non-strategic Companies  

-    Companies where Government is willing to give significant 

management control  

 

         Precedents: MFIL, BALCO, CMC, HTL, VSNL, IBP, HZL, PPL, IPCL 

etc.  

         Methodology:  Structuring the transaction in terms of:  

-  Extent of stake to be divested  

- Extent of management rights  

- Decisions on pre qualification criteria, bid evaluation criteria and 

bidding     process  
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- Preparation and circulation of information memorandum to pre-

qualified buyers  

- Due diligence and preparation of transaction documents  

 - Valuation of Assets/shares  

 -  Receiving of bids  

 - Evaluation of bids  

 

  -    Signing of Sale Agreement  

        Advantages  

 -  Maximises price because of transfer of management rights  

 -   Brings technical / marketing / financial / managerial expertise of 

       the buyer to the company  

 -   Increased value of residual Govt. shareholding  

 -  Low cost and less regulation  

        Disadvantages  

 -  Time consuming  

 -  Issues relating to management, land and labour etc. to be  

   resolved  

2.2         Capital Market 

  (a) Offer For Sale To Public At Fixed Price  

   Pricing: Decided before the transaction; at a discount to market to ensure success 

and immediate capital appreciation for investors  

    Target investor set: Mix of retail and wholesale, with some reservation for small 

investors  

    Transaction costs: High, in the range of 2-5% depending on issue size  

    Time involved: 3 - 4 months  

    Regulation: SEBI guidelines, Stock Exchange requirements  

    Suitability  

- Companies for which small investor interest is expected to be substantial  

- Profit making companies with good future prospects  

-  Companies not in need of significant technical, managerial and marketing 

inputs  

    Precedents: Offer of 1 million shares of VSNL @ Rs.750 per share.  

    Methodology: Offer for sale  

- An issue of Equity Shares held by the Government to the public at large at a 

pre-determined price  

-     Through an Offer Document  

-     Equity Shares can be accompanied by sweeteners such as warrants  
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- Issue amount is thus automatically obtained (No. of securities multiplied by 

price)  

-     Issue underwritten by the Syndicate Members (may or may not be)  

    Advantages  

                   -         Ensures broad-based shareholding  

-         Sets valuation benchmarks for further fund raising / offer for sale  

-         Relatively quick method  

-         Transparent method  

    Disadvantages  

-    Dependent on capital market conditions  

-         Price at a discount to market/ intrinsic price to ensure good response  

-         Process expensive - cost approx. 2 – 5 %  

-         Regulatory compliances: SEBI and Stock Exchanges  

b) Offer For Sale To Public Through Book Building 

        Pricing: Optimised, since price is discovered through a bidding process  

        Target investor set: Essentially wholesale but small investor also  

        Transaction costs: High, in the range of 2 - 5% depending on issue size  

        Time involved: 3-4 months  

        Regulation: SEBI guidelines, Stock Exchange requirements  

       Suitability:  

 

-        Companies for which institutional interest is expected to be substantial  

-        Profit making companies with good intrinsic value and future prospects  

-        Companies not in need of significant technical, managerial, marketing 

inputs  

     Precedents: none among PSEs - Hughes Software Ltd., HCL Technologies Ltd. 

and Bharati Televentures in the private sector.  

        Methodology: Offer for sale  

-      Issue of Equity Shares to the public at large  

-  Number of securities to be pre-determined and disclosed   

-  Price discovery through bidding by interested investors  

-  Issue amount is thus automatically obtained (No. of securities multiplied 

by              price)  

-  Issue underwritten by the Syndicate Members (may or may not be)                

 -      Offer made through an Offer Document  

        Advantages  

-         Optimises price  
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-         Ensures broad based shareholding  

-         Sets valuation benchmarks for further fund raising / offer for sale for 

IPOs  

-         Relatively quick method - Transparent method  



        Disadvantages  

-         Expensive - with cost of 2 - 5%  

-         Regulatory compliances – SEBI Regulations & Stock Exchange  

(c) Secondary Market Operation  

        Pricing: at market prices  

        Target investor set: Essentially wholesale could be retail investor       

also  

        Transaction costs: Low, in terms of brokerage  

        Time involved: spot transactions  

        Regulation: Stock Exchange requirements  

        Suitability:  

 

-    Companies which have a sizeable floating stock with good intrinsic value and 

good future prospects  

-    Companies not in need of significant technical, managerial, marketing inputs 

etc.  

        Precedents: none  

        Methodology: sale through market operations  

-    A secondary market sale of Equity Shares.  

-    Through brokers  

-    To interested buyers - institutional and retail  

-    At trading market prices 

    Advantages  

-         Low costs - only brokerage to be paid  

        Disadvantages  
-         Unsuitable for Companies with low floating stock  

-         Interest may be low  

-         Price dependent on day to day market conditions  

-         Amount of proceeds uncertain - Possibility of price rigging  

-         Highly dependent on the day-to-day demand for the shares  

-         Method may not be considered transparent  



 79 

(d) International Offering [Global Depository Receipts (GDR) / 

American Depository Receipts (ADR)]  

 Pricing: valuation by International Qualified Institutional Buyers (QIBs) (through 

book building) and related to domestic market prices  

  Target investor set: Essentially foreign institutional investors, (retail investor also 

for ADR)  

Transaction costs: High, in the range of 2-5% depending on issue size (cost 

of ADR  is higher)  

 Time involved: 3-5 months  

  Regulation: Disclosure requirements by Securities Exchange Commission (SEC) 

and accounting in accordance with US Generally Accepted Accounting Practices 

(GAAP) (for ADRs), NASDAQ / NYSE/ LSE listing requirements  

 Suitability  

-    Companies which have stocks listed in the international markets or companies 

with actively traded stock in domestic markets  

-    Companies with good intrinsic value, good future prospects and of 

international repute  

   Precedents: VSNL, MTNL, GAIL  

        Methodology: offer for sale in the international markets  

- An offer to international investors through issue of Depository Receipts, 

which represent underlying, shares (ADRs in the USA market and GDRs in 

markets other than the USA)  

- Recasting of accounts as per US GAAP for issue of ADRs and consolidation 

of accounts for issue of GDRs  

- Preparation of red herring (Offer Document) and road shows  

-     Price discovery through bidding and allocations made at cut-off price (Dutch 

Auction) or at bid price (French Auction)  

-     The issue is usually fully underwritten  

-     Offer through an offering document  

        Advantages  

-    Access to deeper international markets and capital, sometimes at better price.  

-    Creates price tension between the overseas and home market  



 80 

-    Enhances visibility  

        Disadvantages  

-   Time consuming process  

-    Stringent regulatory requirements  

-    Accounting norms and disclosures and regular reporting to SEC in case of 

ADRs  

-    High cost about 4-5% for ADRs and about 3% for GDRs  

(e) Private Placement of Equity  

     Pricing: valuation by merchant banker and feedback from institutional investors 

or  price discovered through book building  

     Target investor set: Essentially institutional including multilateral agencies, 

private  equity funds  

     Transaction costs: low  

     Time involved: 1-2 months  

     Regulation: Foreign investment guidelines in case of overseas investors, SEBI 

guidelines in case of domestic listed companies  

     Suitability  

-         Unlisted companies  

-         Listed companies with low floating stock and low volumes  

-         Companies with good intrinsic value and good future prospects  

     Precedents: CONCOR, GAIL (Domestic issue with FIIs participation)  

     Methodology: placement of equity  

-     To a set of institutional investors  

-     At a negotiated price arrived at through valuation or price discovery through 

book building  

-     With issues of management rights and exit option resolved  

-     Through an information memorandum circulated among institutional 

investors and due-diligence  

-     In case of listed companies as placement of less than 15% equity to investors 

does not trigger Take-over code (as per SEBI guidelines)  

        Advantages  

-  Less time consuming  

-     No regulatory compliance requirements, except in case of foreign investment  

-     Low transaction cost  

 

        Disadvantages  

 

-    Does not ensure widespread shareholding  

-    May not be considered transparent  
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  (f) Auction  

 Pricing: optimised through bidding. In case of Dutch Auction, allotments made at 

single price. In case of French Auction, allotments made at bid price  

    Target investor set: Essentially institutional  

    Transaction costs: Low  

    Time involved: 1-2 months  

    Regulation: SEBI Take-over code  

    Suitability  

 Companies with good intrinsic value  

 Unlisted companies  

 Listed companies with low floating stock  

        Precedents: Initial rounds of disinvestment in CPSUs.  

        Methodology: Auction through the Dutch / French Auction  

-         To a set of institutional investors  

-         At a price discovered through the bidding process  

-         For a pre-determined number of Equity Shares  

-         Allocations made  

         At a cut-off price to all investors above the cut-off price in case of Dutch 

Auction  

         At the bid price in case of French Auction  

-   Marketing through Analysts' meet and one-on-one discussions  

-   In case of listed companies, placement of less than 15% equity to each investor 

to avoid trigger of Take-over code (or as per SEBI guidelines)  

        Advantages  

-         Optimises receipts to the GoI (amount higher in case of French Auction)  

-         Transparent mechanism  

-         Less time consuming with no regulatory compliance requirements  

-         Low transaction cost  

        Disadvantages  

-         Does not ensure broad based shareholding  

2.3         Warehousing 

    Pricing: Market determined price, after building in returns to the warehouse. Profit 

on sale, net of selling expenses by warehouser shared in pre-determined ratio  

    Target investor set: Essentially institutional  

    Transaction costs: Fixed return to warehouser less cost of funds for GoI  

    Time involved: within 1 month  
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    Regulation: RBI restrictions on bank investments  

    Suitability:  

-       Listed companies with adequate liquidity  

-         Potential for growth in market prices    

    Precedents: None  

    Disadvantages  

-  Who will buy shares from the GoI  

-  At a discount to the market price  

-    To sell the shares at a later date in the market, within a specified time  

  frame    

2.4         Reduction in Equity 

 (a) Buy Back Of Shares  

 Pricing: In accordance with SEBI Buyback regulations  

 Target investor set: Shares bought back by the company  

 Transaction cost: Low  

 Time involved: Within three months  

 Regulations: Companies Act, SEBI Buyback regulations  

        Suitability:  

-     Cash rich companies with no immediate capex plans  

-     Low geared companies with good intrinsic value, which is not reflected 

in accretion to shareholder value and market price  

  Precedents: None in Public sector, Indian Rayon, Reliance Industries Limited 

in  private sector  

         Methodology: Offer by company to buy-back its shares from others  

     -  Through tender route  

         Buy-back at fixed price  

         In case of over subscription, acceptance on proportionate basis  

-        Through book building  

     Buy-back through Dutch Auction route- price discovery through bidding 

by interested investors- and allocations made at cut-off-price  

-         Valuation to factor in future loss of dividend to the sellers.  

        Advantages  
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-      Reduces capital and thus improves EPS, Book Value & RoE of the 

Company post buy-back  

-      Low cost transaction  

-      Relatively quick method  

 

        Disadvantages  

-      Regulatory requirements  

-      Post buy-back debt equity ratio not to exceed 2: 1  

-      Maximum number of Equity Shares to be bought back should not exceed 

25% of the    existing paid-up capital  

-    The maximum amount that can be expected on a buy-back should not exceed 

25% of the Company's paid- up capital and free reserves  

        Reduces cash surplus with the company  

(b) Conversion of Equity Into Another Instrument  

 Pricing: Book value / market price based  

 Target investor set: Wholesale  

 Transaction costs: Low - Placement costs  

 Time involved: Up to 3 months  

 Regulation: Companies Act  

 

Suitability:  

-        Cash rich companies with no immediate capex plans  

-        Low geared companies with good intrinsic value which is not 

     reflected in accretion to shareholder value and market price  

        Precedents: NALCO  

        Methodology  

 - Conversion of equity into an attractive and suitable capital market 

 instrument, plain vanilla bonds, deep discount bonds, fully / 

partially  convertible bonds, bonds with warrants attached, preference shares 

with  / without warrants  

 -    Preparation and circulation of an information memorandum (IM) 

among  institutional investors  

 -    Placement of the instrument  

        Advantages  

-   Results in improvement in the capital structure of the Company combined with 

funds inflow to seller  

-   Reduces capital & thus improves EPS, Book Value & RoE of the Company  
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-   Low cost of transaction  

-   Relatively quick method  

-   No reduction in cash surplus with the Company  

        Disadvantages  

-   More regulatory compliance requirements for listed companies  

2.5         Trade Sale 

Trade Sale means sale of a business or a division or a non-core activity. In addition to price, the 

auction to take into account factors such as capital investment to which the bidder is willing to 

commit and guarantees the bidder makes to employees and customers.  

Though the total amount offered is an important factor in the auction, there is also a trade-off 

for the seller between  

(1) obtaining the maximum amount of sale proceeds and  

(2) ensuring that charges to the customers remain at affordable prices.  

For this reason, the seller generally develops a number of selection criteria e.g.  

    Indicative bids  

    Strengths and capabilities of prospective operators  

    Financial strength and credentials of bidders  

    Any special conditions/assumptions attached to the bids such as spelling out in advance 

the extent to which rate increase will be permitted over a transition period.  

A Trade Sale is generally regarded as a quicker option to execute. Public offerings make more 

sense when the company to be sold has a reasonable strong skill base and capital markets are 

liquid. In UK, Trade sales have generally been used with smaller industries or enterprises.  

2.6         Asset Sale and Winding up 

This is normally resorted to in companies that are either sick or facing closure. The Asset Sale 

is normally done either by open auction or by tender method. Sick companies under SICA are 

wound up on the findings of BIFR and orders of the concerned High Court and handed over to 

the official liquidator for realisation of dues through liquidation.  

2.7         Management/Employees Buyout (M/EBO) 

For smaller companies, particularly those that are highly dependent on their personnel, 

management/employee buyouts may be suitable privatisation techniques. Although most 

buyouts are led by management, active participation by the workforce is a pre-requisite for 

success. The workforces are to be necessarily taken along, contributing some of their own 

money towards the enterprise. London's Bus service was reorganized into companies, which 

were purchased by their managers and employees. Other than National Freight Corporation of 

UK, which is often cited as the classic case of 100% employee buyout, there are not well-

known examples of such cases in large companies with huge manpower.  Perhaps such option 
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is suitable in highly profit–making, low asset based companies with small and highly motivated 

manpower.  

2.8         Cross Sale 

Cross sale is not an option for privatisation. However, Governments seeking to sell enterprises 

via Trade Sales should decide at the outset what their policy would be with regard to bids from 

Government owned enterprises and spell out such policies in their initial request for 

qualifications from potential bidders.  

2.9         Sale Through Demerger/Spinning off 

Sections 391-394 of the Companies Act 1956 govern demerger.  The basic concept of 

demerger requires transfer of an undertaking from an existing company ("Transferor 

Company") to another existing company (Transferee Company"). The demerged companies 

have a shadow shareholding as that of the Transferor Company. For a government Company, 

the scheme of demerger has to be approved by Department of Company Affairs. To minimize 

time, new transferee companies can be incorporated as shell companies in which the properties 

of transferor company can be hived off i.e. demerged. Such new companies remain as "shell" 

companies until the properties are transferred to them as per the order of DCA. Under the De-

merger method, for transferring of whole/100% assets & liabilities of Shell Company to Private 

Investor, equity is sold through Strategic sale
4
. These new companies continue as Government 

Companies under Section 617 of the Companies Act and are formed for the limited purpose of 

facilitating the demerger on transfer of shares to successful bidders, whereupon they cease to 

be Government Companies. Successful sale of a few hotels of ITDC and HCI (a subsidiary of 

Indian Airlines) has taken place through this method.  

 

Spinning off Method
5
 is also used for transfer of assets and liabilities. Under this Method, the 

assets and liabilities are transferred to the concerned unit, on 'as is where is' basis in the form of 

going business without constituting the Shell Company. The process of strategic sale shall be 

adopted, even though complete business and equity can not be transferred. After the spinning 

off, equity and remaining business may separately be wound-up voluntarily at a later stage.  As 

per Income Tax Act, the Spinning is also called as Slump Sale.  

This De-merger/Spinning off method shall be applicable on all types of organizations including 

Companies, non-Government organizations etc. All relevant approvals shall be required to be 

obtained from time-to-time under the Companies Act for companies and other required 

consents for non-companies organizations as per admissible rules and regulations. 

                                                 
4
 It has been clarified vide G.O. No1318 dated 10.05.2008 that under the De-merger method, 

for transferring of whole/100% assets & liabilities of Shell Company to Private Investor, a 

shell Company is constituted and its equity is sold through Strategic sale.  
5
 Incorporated vide G.O. No1318 dated 10.05.2008. 
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CHAPTER - III 
 

 STRATEGIC SALE 

The various stages of a strategic sale have been spelt out below.  

In the first step, the Advisor would make a detailed study on the feasibility of Disinvestment of 

the referred PSU and on various alternatives available. Thereafter the Department of 

Infrastructure Development and disinvestment or the Administrative department of the 

concerned PSU would seek in-principle approval of CCD on disinvestment proposal and route 

/ method to be chosen.  Thereafter the following three-stage strategic sale process as given here 

under, would be followed:  

3.1         Stage I : Inviting Expression of Interest  and Qualification of Bidders 

3.1.1        Issue of Advertisement inviting Expression of Interest (EoI) 

A public announcement of a privatisation transaction assures the people of the transparency of 

the transaction. A typical advertisement in this category provides a short profile of the 

enterprise being privatised, the bidding procedure, deadline for submission of expression of 

interest or bids, and the address for further information. Advertisement is normally given in 

three major national newspapers and one international newspaper besides an industry/trade 

journal to which the enterprise being disinvested belongs, if necessary.  A copy of the 

advertisement along with details of EOI, and PIM are placed on the websites of the PSU and 

administrative ministry.  

Submission of Preliminary Information Memorandum (PIM) & Supporting Documents 

to interested parties.  

Preliminary Information Memorandum (PIM)  

Before submitting their expression of interest, the prospective investors would be interested in 

knowing details about the company. The purpose of Preliminary Information Memorandum is 

to assist the investors in deciding whether they should proceed with the proposed 

disinvestment.  

Structure Of PIM  

A typical Preliminary Information Memorandum includes the following information:  

a. Introduction  

This gives a brief of the government decision regarding disinvestment in the company, the 

extent of equity held by the Government, the extent of equity to be the disinvested, the contact 

person, the relevant telephone numbers and fax nos. and email addresses. 

b. Information About The Company  

This contains information about the company, its history, its activities, the location, 

management, human resources, quality control, markets and marketing arrangements, capital 

structure, various assets and other details about the company. It also gives the strengths and 

opportunities of the company.  
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c. Financial Details  

The Preliminary Information Memorandum gives the profit and loss account and balance sheet 

of the company for the last five year.  

3.1.2        Submission of Expression of Interest 

Any company / consortium, participating in a privatisation transaction has to submit an 

Expression of Interest. It is normally submitted along with a statement of legal capacity and a 

litigation impact statement. It is the responsibility of the applicant to ensure that EOI is 

delivered at the prescribed address by the stated deadline. The covering envelope of all EOIs 

submitted should be clearly marked "Private and Confidential - Expression of Interest for 

the Strategic Sale". Responses received after the deadline or not accompanied by the required 

documentation are not considered. A company /consortium may be disqualified for any 

misrepresentation, failure to provide the required information or if any member has already 

submitted a separate EoI.  

Formats  

The preliminary information memorandum contains the conditions for (a) qualification of 

bidders and (b) formats for submitting  (i) Expression of Interest (ii) statement of legal capacity 

and (iii) Request for Qualification (RFQ).   Standard formats used for the purpose are enclosed 

at Annexure II, III, IV and V.  

Detailed contents of EOIs  

All EOIs generally include the following information:  

1. Executive Summary  

This provides a brief description of the company and (where appropriate) of each member in 

the consortium, containing details like ownership structure, write up on business history and 

growth, business areas / activities, respective revenue details, etc. It includes a brief 

commentary on the capability of the company / consortium, as demonstrated, inter alia, in its 

past track record, to run its own business.  

2. Background Information  

 a) The Applicant  

 The full name, address, telephone and facsimile numbers, e-mail address of the company or of 

each member of the consortium and the names and the titles of the persons who are the 

principal points of contact.  

b) Basic Information  

This contains the details of the place of incorporation, registered office, current directors, key 

management personnel and principal shareholders of the company / companies in the 

consortium. It also contains a copy of its current Memorandum and Articles of Association and 

copies of audited accounts for the last three years of the company / companies in the 

consortium.  
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3. Management Organization  

i) An overview of the applicant's senior management and organisation structure and in the case 

of a consortium, that of each member; and  

ii) Summaries of the roles and responsibilities of the directors, key management personnel of 

the applicant and, in case of a consortium, those of each member.  

4.International Operations / Joint Ventures / Alliances  

Brief write up of the company's or, in the case of a consortium, of the members, of their 

international operations, joint ventures / alliances (whether international or domestic), nature 

and size of such operations, equity ownership, if applicable, copies of the audited accounts for 

the last one year of such companies.  

5. Professional Advisors  

The names and addresses of those companies and the professional firms, if any, who are (or 

will be) advising the applicant/consortium, together with the names of the principal individual 

advisors at those companies and firms.  

6.Legal Capacity of the Company / Accuracy of Information  

Every company and each member of a consortium must provide with the EOI a representation, 

duly executed by its authorised official/ representative that it has the requisite corporate 

authorisation to submit the EOI and that all information provided in the EOI is complete and 

accurate in all material respects to the best of their knowledge. If, at a subsequent date, it is 

discovered that the company or any consortium member did not either possess the requisite 

authorisation or that any part of the information provided in the EOI was not complete or 

accurate in any material respect, the Government reserves the right to disqualify such company 

or consortium or member of the consortium from the process.  

7. Outstanding Litigation  

Each company, and each member of a consortium must provide with the EOI a statement of 

pending litigation.  

3.1.3        Guidelines for Appointment of Bidders 

On the basis of the criteria decided for the qualification of bidders for acquiring stakes in any 

Public Sector Undertaking slated for disinvestment, any company, in private or public sector, 

can take part in a competitive bidding process.  However, depending on the unique features of 

a case, and taking into consideration all relevant factors, Government can always impose 

reasonable restrictions in specific cases, in public interest and in the interest of privatisation of 

“non-strategic” PSUs.  

The Ministry of Disinvestment, Govt. of India has laid down guidelines for qualification of 

bidders seeking to acquire stakes in Public Sector Enterprises through the process of 

disinvestment which are to be followed in the State as well.  The prospective Bidders have to 

give an undertaking at this stage of submission of EOI that they are eligible as per the criteria 

fixed by the said guidelines and that they have not been facing proceedings by any Regulatory 
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Authority against any “Grave Offence” or “fraud” or have not been convicted by any Court of 

law. It had been clarified vide O.M. NO.4/20/2001-DD II dated 9 January 2002 that an offence 

will be treated as grave when “grave offence” is:  

   

a.  Only those orders of SEBI are to be treated as coming under the category of “grave 

offences” which directly relate to “fraud” as defined in the SEBI Act and / or 

regulations.  

b.  Only those orders of SEBI that cast a doubt on the ability of the bidder to manage 

the public sector unit when it is disinvested, are to be treated as adverse.  

c.  Any conviction by Court of Law.  

d.  In cases in which SEBI also passes a prosecution order, disqualification of the 

bidder should arise only on conviction by the Court of Law.  

 A detailed book on “Guidelines on Qualification for Bidders” has also been published by 

the Ministry of Disinvestment for reference of prospective bidders that is enclosed as Annexure 

VI.  These can also be accessed from the website of the Ministry of Govt. of India.  

On receiving the details through the above process, the interested parties are requested to 

submit their EOI to the Advisors/ concerned Ministry by a fixed time and date.  

3.1.4        Qualification of Companies/Consortia 

Based on the information submitted in EOIs, the Ministry and the advisors will carry out an 

evaluation of the qualifications of the companies / consortia and subsequently notify in writing 

those companies / consortia which qualify to participate in the next stage of the process.  

3.2         Stage II : Request for Proposal (RFP) & Submission of Bids 

3.2.1         Request for Proposal & Bid Process 

The proposed Strategic Sale process, consequent to the submission of EOI, involves a detailed 

due diligence exercise to be undertaken by the Bidder followed by submission of a Financial 

Bid.  

The due diligence phase involves providing a Bid Pack containing various documents to the 

Bidder. Besides, visits to the Data Room, including site visits to the units of the company form 

a part of the due diligence phase. At the end of this phase, the Bidder is expected to submit his 

Financial Bid. Details of form and content of the Bids and the proposed due diligence process 

are given in RFP.  

Notification to qualified / short listed parties & issue of Bid Packs  

A Bid Pack containing the following documents is made available to the qualified / shortlisted 

bidders, along with RFP after getting a confidentiality undertaking signed by them:  

i) Confidential Information Memorandum (CIM)  

ii) Previous 3 years' audited annual accounts of the company, and  

iii) Data Room Rules.  

The following documents (which may or may not form a part of the Bid Pack) are also made 

available to the qualified / shortlisted bidders in due course:  
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 i) Draft Share Purchase Agreement;  

 ii) Draft Shareholders' Agreement, and  

iii) Provisional results for the current Financial year  

Where the EOI has been submitted by a Consortium, it is expected that there shall not be any 

changes in the Members of the Consortium consequent to the submission of EOI.  

However, if a change is desired by some or all the Members prior to the submission of the 

Financial Bid, such change shall have to be approved by State Govt.  Similarly, consequent to 

the submission of EOI, if the Bidder desires to form a Consortium by inducting new 

Member(s), it shall have to seek an approval from State Govt.  

Where the Bidder is a Consortium, the stake in the ordinary share capital of the company can 

be acquired and held either through an investment vehicle ("Consortium Vehicle") or through 

direct holding in the company by each Member or through any Group Company (ies).  

3.2.2        Confidentiality Undertaking 

The CIM being a much more detailed document, it is customary to send it only to those who 

have given a Confidentiality Undertaking. Typically, this undertaking requires that the 

potential bidders do not misuse this wealth of information. It is not uncommon for competitors 

to send a bogus team to discover the trade secrets of the other parties.  

It is an undertaking made by the bidder in favour of Hon'ble Governor of the State (acting 

through  Secretary of the administrative ministry), the company and advisors to treat all the 

confidential information in Confidence and not to disclose to any person, the fact that he has 

been provided the Confidential information or has inspected any confidential documents or the 

discussion/negotiation regarding the transaction.  

Confidential information means all information, concerning the business, operations, prospects, 

finances, or other affairs of the company. It includes documents delivered in connection with a 

due diligence investigation, information concerning business activities, products, 

specifications, data know-how, compositions, designs, sketches, photographs, graphs, 

drawings, research and development, marketing or distribution methods and processes, 

customer lists, customer requirements, price lists, market studies, computer software and 

programs, database technologies, systems structures and architectures, historical financial 

projects and budgets, historical and projected sales, capital spending budgets and plans, current 

or prospective financing sources, the names and background of personnel, personnel training 

techniques and materials.  

It also includes information memorandum, request for proposal, draft of shareholders and share 

purchase agreements or other materials prepared in connection with the transaction.  

Confidentiality undertaking also provides that the bidder shall not deal with any officer, 

Director or employee of the Govt. or Company, regarding the business, operations, prospects 

or financing of the company without advisor's express written consent.  

The confidentiality undertaking contains an indemnity clause, whereby the bidder agrees to 

indemnify the advisor, the Govt. and the company any damages, loss, cost or liability arising 

out of any unauthorised use or disclosure by the bidder.  
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Request For Proposals (RFP):  

The final document (RFP) would be required to be approved from the Hon'ble Cabinet before 

its issuance to the bidders for seeking final proposals
6
.  

A typical RFP consists of the following three main sections:  

1. Background and General Information:  

This section describes the goals of the privatisation transaction and provides information on the 

company that is being privatised.  

2. Conditions of Agreement:  

In this section of the RFP, a summary of contractual obligations is provided in simple, non-

legalistic language.  

3. Proposals and Selection Process:  

This section describes the entire privatisation procedure including the process of evaluation of 

bids.  

3.2.3        Confidential Information Memorandum (CIM) 

As mentioned earlier, after obtaining the confidentiality undertaking, Advisors send out a 

Confidential Information Memorandum (CIM) along with the RFP. The Confidential 

Information Memorandum (CIM) Memorandum is a much more in-depth description of the 

company to be privatised than provided in the PIM.  

This reduces the cost of preliminary due diligence for all potential bidders, thereby increasing 

the chances of attracting quality players who are in great demand.  

A typical confidential information memorandum usually has the following sections:  

1. Executive Summary: This is a brief chapter containing introduction of the company, 

investment considerations, business overview, objectives of Government of India and the role 

of the strategic partner. Business overview will include information on business activities, 

infrastructure, marketing and distribution, land and summary financial performance.  

2. General Information on India includes introduction about India, its institutional 

framework, demography, language and literacy, international relations, economic and financial 

indicators, foreign trade, balance of payments, economic indicators and PSU reforms, if 

relevant for that particular PSU.  

3. Sector Scenario generally contains an overview of the industry, its segmentation, regulatory 

environment governing the sector in India, and policy initiatives in the sector. Industry 

segmentation would include various segments of the industry in India. Regulatory environment 

governing the sector in India would include compulsory legislation, voluntary standards, policy 

relating to small scale undertakings, policy related to foreign investments in the sector and laws 

                                                 
6
 Incorporated vide G.O. No1318 dated 10.05.2010.  
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pertaining to employer - employee relations. Policy initiatives would include regulation and 

control, fiscal policy and taxation.  

4. Business Review contains introduction of the company, chronology of its growth, overview 

of its business, its operations. Operations include facilities, land, marketing and distribution, 

manufacturing plants and process, raw materials and research and development (R & D).  

5. Structure, Responsibilities and Systems contains structure of the company, structure of the 

manufacturing units and financial and management information systems. Structure of the 

company means finance, marketing, operations, human resources development and 

administration. Financial and management information systems contains financial accounting, 

management accounting and budgeting.  

6. Directors, Management and Employees contain description of the Directors, Senior 

Management and Employees. It contains information on the remuneration, employee 

entitlements, recruitment, retirement and dismissal, training and development, pension and 

welfare obligations and industrial relations. Employee entitlements generally means basic 

salary, dearness allowance (DA), residential accommodation / house rent allowance (HRA), 

conveyance, provident fund (PF) and gratuity, bonus, productivity linked scheme, overtime, 

annual increments, accident insurance, medical reimbursement scheme, health scheme, loans / 

advances, other benefits and perquisites, leave, holidays and leave travel concession benefits.  

7. Financial Statements of the company include profit and loss data, balance sheet data and 

operational results normally for the last 5 years.  

3.2.4        Share Purchase Agreement 

The bidders put in their bid based on the last audited balance sheet information made available 

to them. However, the company is transferred to them at a later stage. There could be either an 

increase or decrease in working capital and debt during this period. Share Purchase Agreement 

fixes the closing date on which the company is handed over to the buyer so that the difference 

between the closing date and the date of last audited balance sheet can be arrived at and 

accounted for. It describes the purchase price, the mode of payment and the actions at closing 

time. It also lays down representations and warranties given by both the parties.  

Share Purchase Agreement is entered into among the Hon'ble Governor of the State  (acting 

through the Secretary of the Administrative Department), the company, the strategic partner 

and other principals as applicable.  

It contains the following sections:  

1. Definitions and principles of interpretation: This section deals with the definitions 

contained in the agreement, certain   rules of implementation and the summary of the entire 

agreement along with the schedules.  

2. Purchase and sale: It describes the actions at closing time, other actions and the place of 

closing along with other    documents relevant for the above transaction.  

3. Purchase price: It describes the purchase price and the mode of payment.  

4. Representations and Warranties of the Government: It describes the right to sell, due 

authorization, enforceability of obligations, regulatory approvals, incorporation, due 

authorization, enforceability of obligations, absence of conflicting agreements, litigation, 
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regulatory approvals, foreign participation, strategic partner review; access to information, 

investment intent, source of funds, technical proposals and shareholding structure.  

5. Agreements on Representations and Warranties: It describes the various representations 

and warranties given by both the parties.  

6. Covenants of the parties: It describes the actions to satisfy closing conditions, the 

requirements of preservation of records and of making public announcements.  

7. Conditions precedent: It lays down that the representations at the closing time be true and 

accurate. It also lays down the performance of obligations, receipt of closing documentation,      

consents, authorisations and registrations.  

8. Indemnification: It lays down the conditions for the indemnification by the strategic 

partner.  

9. Termination: It lays down the conditions for termination of the contract and effect of this 

termination.  

10. Waiver/Survival: The waiver/survival clause is added at the end of the agreement.  

11. General: The general section includes the various provisions regarding expenses, notices, 

assignment, further assurances, dispute resolution/submission to jurisdiction, amendments, 

governing law, appointment of agent and severability.  

3.2.5        Shareholders' Agreement 

Shareholders' Agreement is a very important agreement. It defines the rights and obligations of 

both the parties. Concerns of Government on protection of employees' rights, future investment 

/ business plans and the precautions against assets stripping are generally reflected in it. It lays 

down the survival period after which the claims become time barred and the indemnification 

limit to which a purchaser can be indemnified. It also lays down the terms and conditions of 

indemnification for any disputed tax liabilities, litigation liabilities and environmental 

liabilities. It lays down the procedure for management of the company after disinvestment. It 

also includes various representations and warranties given by both the parties. It lays down the 

dispute resolution mechanism for both the parties.  

Shareholders' Agreement is entered into among the Hon'ble Governor of the State  (acting 

through the Secretary of the Administrative Department), the company, the strategic partner 

and other principals as applicable.  

It contains the following sections:  

1.   Definitions and principles of interpretation: It contains the various definitions and 

rules of interpretation given in the agreement.  

2.   Purpose and scope: It defines the purpose and the scope of the agreement. It also lays 

down the conditions for compliance with the agreement.  

3.   Equity participation, financial support: It lays down the conditions for equity 

participation, additional capital and dilution of Government Equity Interest.  
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4.   Management of the company: It describes the constitution of the Board of Directors, 

procedure for removal and replacement of nominees, procedure for calling meetings 

of Board, quorum, procedure for approval of matters, deemed consent, casual 

vacancies and filling the post of alternate Director and Managing Director.  

5.   Shareholder meetings: It describes the procedure for general meeting of shareholders, 

notice of shareholder meetings, quorum and voting requirements.  

6.   Transfer of equity shares: It lays down the conditions for general restriction on 

transfer, rights of first refusal, change in control, event of default, government's right 

to sell, Strategic Partner's right to buy, determination of fair market value, procedure 

for call and put options, permitted transfers and compliance with legal requirements.  

7.   Representations and Warranties: It describes the various representations and 

warranties given by the company, the strategic partner and the government. It also 

includes a survival clause.  

8.   Indemnification and confidentiality: It lays down the various indemnifications given 

by all the parties in case of breach of contract. It also includes a confidentiality clause. 

It lays down the various equitable remedies and costs in the event of a breach of 

contract.  

9.   Miscellaneous: It includes clauses on arbitration, application of this agreement, 

assurances, benefit of the agreement, amendments and waivers, assignment, 

severability, notices, governing law and expenses.  

The Ministry has placed on its website ‘Sample Transaction Document’ which can be a 

useful guide for preparing SHA and SPA.  

3.2.6        Due Diligence 

The purpose of the due diligence programme is to provide the Bidder an overview of the 

Strategic Sale programme and a detailed information on the company's businesses. In order to 

enable the Bidder to obtain the required information, the programme provides data room visit.  

The data room is created by the Company containing all information required by the 

prospective bidder followed by site visit.  

The following is a summarised, indicative list of types of documents and information required.  

           Financial Documents  

o    All annual reports.  

o    Quarterly reports.  

o    All accountant and auditor's reports and opinions.  

o    Management financial reports, capital expenditure budgets, projections and reports for 

last five years.  

o    Operating budgets, projections, and reports for last five years.  

o    Any financial information presented to GoI in last five years.  

o    Operating revenue accounts for last five years.  

o    Operations and maintenance accounts for last five years.  

           Accounts and Investments  
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o    List of all bank accounts and investments, including account balances and value of 

investments.  

           Loan Documents  

o    A chart setting forth loan amortisation and interest payments (with the company both 

as borrower and, if applicable, lender).  

o    A chart showing other debt-like obligations of the company (letter of 

credit repayment obligations, instalment sales obligations, capitalised 

lease obligations).  

o    All loan agreement in which the company is a borrower (together with related 

promissory notes, security documents, and ancillary agreements).  

o    All loan agreements in which the company is a lender (together with related 

promissory note, security documents and ancillary agreements).  

o    All documents relating to debt-like obligations of the company (letter of credit 

repayment obligations, installment sales obligations, capitalised lease obligations).  

          Equity Documents  

o   A chart setting forth all capital contributions of the company and share issuances by the 

company; share issuance and transfer ledger.  

o   All equity subscription agreements, option agreements, etc.  

           Corporate Documents  

o   Memorandum and articles of association.  

o   Bylaws.  

o   Minutes of shareholder and board meetings for last five years.  

          Licenses and Permits  

o   List of all required licenses and permits.  

o   All licenses/permits.  

o   All correspondence relating to revocation, modification, or non-issuance of any license 

or permit.  

o   All laws and regulations applicable to the company (including any laws relating to 

environmental and safety matters).  

o   All environmental and safety permits.  

o   All tariffs applicable to the company in last five years.  

o   All environmental and safety reports prepared in last five years.  

         Litigation  

o   Status report of all litigation, disputes, etc., pending or concluded in last five years.  

o   Litigation files relating to pending matters.  

         Employee Matters  
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o  List of all employees indicating name, years of service, position, and salary (employees 

below a particular grade could be classified in groups).  

o  List of all welfare, pension, and health plans, together with a brief description of each 

and a financial summary relating to each (i.e., the company's assets and liabilities).  

o  List of unionised workers and unions. All unions and collective bargaining agreements.  

o  Employment agreements.  

o  Description of bonus and profit sharing arrangements, together with any related 

documents.  

         Tax Matters (including income tax, sales tax, excise duty, and other taxes)  

o  List of tax liabilities and payments during last five years.  

o  Tax filings and notices for last five years.  

o  All disputes relating to tax matters.  

         Real Estate  

o  List of all owned and leased real property, together with schedule of annual lease 

payments and lease expiry dates.  

o   Title documents relating to owned real property.  

o   Leases relating to leased real property.  

          Property, Plant and Equipment  

o   List of all owned/ leased tangible property (if appropriate by class) and inventory, 

together with schedule of annual lease payments and lease expiry dates.  

o   All purchase and services contracts under which equipment and services are to be 

provided to the company.  

o   Plant accounts.  

         Intellectual Property  

o  List of all intellectual property owned or used by the company.  

o  All intellectual property ownership, license, royalty and similar documents.  

o  Description of computer systems and hardware.  

         Customer Documents  

o  Standard forms, if any, of customer contracts, billing documents, etc.  

o  Customer service policies and records of service.  

o  Copies of material customer complaints.  

o  Customer statistics for each class of customer.  

         Technical Data 

o  System maps.  

o  Technical assessments and reports prepared in last five years.  

3.2.7  Negotiations & Finalisation Of Contractual Documents 
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During the course of due diligence, and thereafter, the qualified bidders are also invited to offer 

their comments on the contracted documents (i.e. the draft Share Purchase and the 

Shareholders Agreement) provided to them, with a view to finalising those and making terms 

and conditions thereof uniform, so that the bids are submitted by all bidders on same terms and 

conditions.  
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3.2.8        Submission of final bid  

Details of Financial Bids  

Form and Content of the Financial Bid  

The Financial Bid must be: -  

 

(i). In the form to be provided by GoI;  

(ii) Expressed in Indian Rupees;  

(iii)  Made on the basis of the terms of the revised final drafts of the Contractual 

 Documentation as may be circulated to the Bidder  

(iv)  Unconditional and open for acceptance for a period of 180 days from the stipulated 

 deadline;  

(v)  Must be signed by the Bidder or, where the Bidder is a Consortium by all the 

 Members of the  Consortium, and  

(vi)  Submitted to the State Govt. on or prior to the stipulated deadline.  

 

The Bidder submits to State Govt. one copy of its Financial Bid, contained in a separate sealed 

package. The covering envelope on the package containing the Financial Bid must be clearly 

marked 'Private and Confidential - Financial Bid for Strategic Sale' and include on the envelope 

the name of the contact person and address of the Bidder (to whom any unopened Financial 

Bid should be returned).  

3.2.9        Earnest Money Guarantee 

The Bidder or in the case of Consortium any of the Members of that Consortium, singly or 

jointly, shall be required to enter into an Earnest Money Guarantee agreement for a stipulated 

amount. The draft of the Earnest Money Guarantee agreement is also provided to the Bidder at 

the time of providing all other draft documents.  

All the bids have to be submitted before a stipulated deadline.  

The selection of Purchaser is based on an evaluation of the Financial Bid.  

3.2.10    BIDDING PROCEDURE TO BE FOLLOWED FOR STRATEGIC SALE IN 

PSUs  

   Ministry of Disinvestment, with a view to maintaining absolute transparency and 

ensuring a foolproof process removing all possibilities of tampering, has evolved a bidding 

procedure, which is explained below.  The criteria that need to be satisfied are: -  

 1. Reserve Price should not be fixed by the Government before the bidders 

  submit their financial bids, so that there is no chance of the bidders knowing 

  the Reserve Price fixed by Government.  

2.   The Government, while fixing the Reserve Price, should not have knowledge 

 of the  price bids submitted so that the fixing of the Reserve Price is not 

 influenced by such knowledge.  

3.       The Advisors do not finalise Reserve Price, as a conflict of interest may arise 

 with them trying to keep a low Reserve Price.  
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4.       The bidders are provided full comfort that their bids, once submitted, can in 

 no way be tampered with by any agency.  

5.      Asset valuation is to be carried out by two independent, reputed valuers.  

   It would be noticed that the bidding procedure, which has now been adopted by the 

Ministry of Disinvestment and which is explained below, satisfies all the foregoing criteria.  

Activity I- Receiving the bids and Valuation Reports  

 Bids are received in two separate sealed envelopes from the bidders on a 

specified date, time and venue.  

   1.      One envelope contains only the price bids (first envelope)  

 2.      The other envelope (second envelope) contains other documents: -  

             Bank Guarantee by the bidder  

           Board Authorisations  

           Section 108A(Companies Act) application, if required  

           FIPB / SIA application, if required  

           Copy of the SHA / SPA authenticated by the bidder, based on which 

             the bid has been made  

           Other documents, if necessary, on a case-to-case basis.  

Secretary, Department of Disinvestment and Secretary of the Administrative Department 

receive the bids.  The Global Advisors and Legal Advisors are present.  

    The second envelope is opened and the Global Advisors and the Legal 

Advisors scrutinise these documents and certify that they are in order.  

     Both the Secretaries then authenticate each financial bid envelope without 

opening it by signing on the envelopes. Thereafter the signature of each 

bidder is also obtained on these envelopes.  Any bidder, who has come to 

attend this meeting but does not submit a financial bid, is also permitted to be 

present and his signature may also be obtained on these envelopes.  

     The sealed envelopes containing the financial bids thus authenticated by the 

Secretaries and the bidders are then put in a third envelope, sealed and 

authentication of both the Secretaries and all the bidders obtained on the third 

envelope, thus ensuring that no tampering can take place. (In case of hotel 

properties of ITDC/HCI, since there are common bidders in several hotels, in 

order that the bank guarantee of the losing bidders could be immediately 

returned to them, the Secretaries open the financial bid envelopes at this 

stage itself and announce the highest bidder to all but the highest bid 

amount is not disclosed at this stage. Signature of Secretaries and the 

bidders are obtained on the reverse of the price bids and these are then kept 

in a separate sealed envelope.)  

    In the same meeting the Global Advisors submit in a sealed cover the business 

valuation report prepared by them and the asset valuers report. Secretary 

(Disinvestment) authenticates these envelopes by putting his signature on the 

sealed envelopes.  
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     These sealed envelopes containing the business valuation report and asset 

valuers report are then handed over to the Chairman of the Evaluation 

Committee.    

  Activity-II- Proceedings of the Evaluation Committee  

  1. The Evaluation Committee typically commences business immediately after Activity-

I and the envelope containing the business valuation  report and asset valuers report 

are opened by the Chairman of the Committee.  

2.   The Global Advisors make a detailed presentation before the Evaluation Committee 

on the business valuation and the asset valuation as also their recommendation of 

what should be the reserve price.  

3.   At this stage, the Global Advisors withdraw from the meeting and the Evaluation 

Committee thereafter deliberates on the issue, if necessary in more than one session 

sometimes spreading over more than one day, and recommends a reserve price.  

4.   The Global Advisors are not involved in the process of making the final 

recommendation of the reserve price by the Evaluation Committee.  Their 

contribution is only to provide the business valuation/asset valuation report, making a 

presentation and furnishing any further details/clarification that the Evaluation 

Committee may seek.  Thus, the Global Advisors are not a member of the Evaluation 

Committee but attend its meetings as special invitees.    

Activity-III- Meeting of the Core Group of Secretaries on Disinvestment (CGD) to 

consider Reserve Price and Bids.  

1. At the meeting of the CGD, the CGD first deliberates on the report of the Evaluation 

Committee and the Reserve Price recommended by the Evaluation Committee.  In 

this process the Global Advisors also make a presentation before the CGD.  

2.   At this stage the Global Advisors withdraw and the CGD then recommends a Reserve 

Price, which could be different from that recommended by the Evaluation 

Committee.  In case of a difference of opinion, detailed reasons are recorded in the 

minutes.  

3.   After the Reserve Price is decided upon by the CGD, the third envelope containing the 

sealed envelopes containing price bids (on which signatures of both the Secretaries 

and the bidders had been obtained during Activity-I) is scrutinised by both the 

Secretaries and the bidders (the Global Advisors and the bidders are invited to be 

present at this point of time) to ensure that they have not been tampered with.  

4.   The third envelope is then opened and the sealed envelopes containing price bids are 

scrutinised by both the Secretaries and the bidders to ensure that they have not been 

tampered with.  

5.   Then the sealed envelopes containing the price bids (on which signatures of both the 

Secretaries and the bidders had been obtained during Activity-I) are opened and 

signature of the Secretaries and the bidders obtained on the reverse of the price bids. 

The signatures of the bidders are obtained to give comfort to the bidders that no 

tampering could take place even after this stage in the bids submitted by them. Their 

signatures are obtained on the reverse to ensure that none of the bidders come to 
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know what bid the others have submitted. (The above procedure in Activity III is 

different in the case of ITDC/HCI hotels. In those cases, after the Reserve Price is 

decided by the IMG, the sealed envelopes containing the authenticated price bids of 

the bidders are opened by the Secretaries.)  

6.   Thereafter, the bidders and Global Advisors withdraw from the meeting and the CGD 

makes its recommendations on whether or not to accept the highest bid in view of the 

Reserve Price.  

Note : For all purposes of these Guidelines, the Evaluation Committee shall be the Core 

Group of Secretaries on Disinvestment (CGD).  Hence Activities II and III shall be 

undertaken by the same Committee i.e. CGD.  

  Activity-IV Consideration and Approval of the bid by the Cabinet Committee on 

Disinvestment or the Cabinet. 

Recommendations of the CGD are thereafter placed before the CCD/ Cabinet for final 

approval.   

  Note: - Time frame for Activity-I to Activity-V is about a week to ten days.  

Swiss Challenge Method (SCM)
7
 

  

In case the highest financial bid received is below the reserve/expected price but above 50% of 

the reserve/expected price, the Govt. of U.P. may apply Swiss Challenge Method (SCM). The 

highest financial bid would continue to remain valid till the conclusion of the SCM process. 

The Govt. of U.P. under SCM, would issue a public notice inviting challenge in the nature of 

fresh bids with same terms of eligibility and other relevant conditions as were applicable for 

the original bid. The highest financial bid received shall be disclosed and a period of 30-45 day 

would be given for due diligence and submission of fresh bids. The fresh bids under the SCM 

process cannot be less than the disclosed highest financial bid received. All original bidders
8 

excluding the original highest bidder shall be eligible to submit fresh bids under the SCM 

process. 

 As per SCM, the original highest bidder shall have the right of first refusal by 

matching the highest financial bid received in the fresh bidding process under the SCM. In case 

the right of first refusal is not exercised by the original highest bidder, the highest bidder in 

fresh bidding process under SCM shall have the right to award of the contract/assignment. The 

original highest bidder would have to exercise the right of first refusal within a period of 15 

days from the date of receipt of notice from the Govt. of U.P. In case no fresh bid is received 

under the SCM process, the Govt. of U.P. may consider the bid of the original highest bidder 

even though it was lower than the reserve/expected price. 

 In case the highest bidder in fresh bidding under SCM refuses to honour his bid, after 

original highest bidder has not exercised his right of first refusal, the bid security of the highest 

bidder in fresh bidding under SCM shall be forfeited. 

                                                 
7
 GO No. 2700/77-3-09-LC.21/2007 dated 30.07.2009. 

8
 It has been clarified vide GO No. 19/83-IDD-2010/LC.21/2007 dated 19.02.2010 that new 

bidders may also participate in bidding process besides original bidders  
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In case of unsuccessful bidding process at first time, Swiss Challenge Method shall be made 

applicable while re-inviting the bids
9
 [omited].  

The expected price would be disclosed along with RFP to the short listed bidders before 

seeking financial bids
10

. 

3.3         Stage III : Completion 

a) Govt. approval /regulatory approvals.  

The necessary approvals from RBI, Department of Company Affairs, FIPB (wherever 

necessary) are applied for and obtained at this stage.  

b) Signing of contractual documents  

The Share Purchase Agreement is signed and on receipt of the bid money from the purchaser 

i.e. strategic partner, the Share Holders Agreement is also signed.  

c) Completion/closure of strategic sale  

In case a listed PSU is being sold to a strategic partner (SP) and if the acquiring company is 

purchasing more than 15% of share of the PSU the SP is required to make an open offer to buy 

back 20% of the shares from the floating stock of the PSU as per SEBI guidelines under the 

Takeover Code.  This offer is to be made within 4 working days of the date of signing of Share 

Purchase Agreement (SPA) and only then will the transaction be deemed to be closed.  

The other conditions precedent to Closing are also spelt out in the SPA.  

3.4         Post Closure  

3.4.1    Post Closing Adjustments 

The bidder submits his bid based on information supplied to him in the data room. This 

information is the last audited balance sheet. However, from the date of the last audited balance 

sheet, till the date of handing over (called the closing date), there may be accretion or depletion 

in the current assets, current liabilities resulting in the change in Net working Capital and the 

debt position. The difference between these figures between the date of the last audited balance 

sheet and the closing date is called post closing adjustment and depending on whether there is 

an accretion or depletion of the current assets and debts, this amount is paid by the 

government/purchaser to the other party, if decided as per the Share Purchase Agreement.  

Within 90 days following the closing date, an accounting firm is jointly selected by the 

Government and the purchaser, from the CAG's approved panel or otherwise as mutually 

agreed. The firm finalises the "Closing Date Net working Capital Amount" and the "Closing 

Date Debt Amount". These computations are final and binding on both the parties.  

If there is accretion in the Net working capital on the closing date, the purchaser would pay the 

differences to the government. Conversely, if the working capital decreases on the closing date, 

the government would pay the difference to the purchaser.  

                                                 
9
 Condition of applicability of SCM on 2nd time has been omitted vide GO No. 2938 dated 

27.08.2009. 
10

 GO No. 2963/77-3-09-LC.21/2007 dated 27.08.2009. 
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Similarly if the closing date debt amount exceeds the amount given in the last balance sheet 

(which was the basis of the bid), then the government would pay the difference to the 

purchaser. Conversely if the closing date debt amount is less than the debt amount given in the 

last balance sheet, the purchaser would pay the difference to the government.  

All payments are normally settled within 45 days of the date of handing over the closing date 

accounts by the auditors.  

No provision of post-closing adjustment is made for listed companies.  

3.4.2        Indemnification by the Government 

The Government indemnifies the purchaser from any actual losses, liabilities, damages, 

judgments, settlements and expenses arising out of any breach by the government of any 

representations and warranties contained in the agreement.  

For calculations of Purchase Losses in individual events, a figure (say Rs.1 lakh or Rs.10 lakh 

in each incident) is agreed to, which is called De-Minimis Purchaser loss. All individual 

amounts less than this De-Minimis figure are ignored in calculating the purchaser loss. This 

mutually decided threshold is normally 3-4% of the total Purchase Price. If the losses are more 

than this threshold level, and arise out of some breach or violation by the government, then the 

purchaser is indemnified these losses by the government. A cumulative aggregate amount of 

losses (called the Aggregate Liability threshold) is also decided. This total amount indemnified 

by the government is limited to an agreed limiting percentage of the purchase price. Normally, 

irrespective of the loss, the indemnified amount would be around 50-70% of the total purchase 

price. All the claims of indemnity are to be preferred within the survival period (normally 24 or 

36 months) after which they become time-barred.  In certain cases, complete indemnity is 

provided against environmental liability.  However, these details vary from case to case, and 

depend, inter alia, upon the nature of the company being disinvested.  

3.4.3        Tax-liabilities 

If there is any liability of sales tax, income tax or excise duty at closing time, which is 

disputed, the company pays that under protest. If that dispute is resolved unfavourably against 

the company, the government would indemnify that amount to the company, provided the 

purchaser has informed the government within the stipulated period and provided that the 

purchaser has not been compensated for this liability earlier.  

3.4.4        Litigation 

 If there are certain litigations, which are listed in the schedule of agreement, the government 

may retain all or some liabilities in their respect, subject to the clauses of the agreement and 

would make all efforts to resolve them. Also, subject to the conditions of agreement the 

government would indemnify all or some liabilities arising out of these litigations to the 

purchaser.  

3.4.5        Environmental Liabilities 

If there are any claims regarding environmental damages arising out of the acts of 

commission/omission on the part of government during the period prior to disinvestment, and 

the claim has been preferred during the survival period, then subject to the clauses of the 

agreement, the government would indemnity the liabilities arising out of these claims to the 

purchaser. It is advisable to have an environmental audit done prior to the disinvestment to 
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benchmark the extent of such liabilities.   An environmental due diligence/audit was conducted 

by an international agency prior to the strategic sale of Bharat Aluminium and Co. (BALCO) 

and Hindustan Zinc Ltd. which facilitated their smooth sale and good price to the Government.  

 

3.5 Monitoring  

There shall be a Inter departmental Disinvestment/ Privatization Committee chaired by the 

Industrial Development Commissioner for monitoring implementation of the process as per the 

above decision of the Cabinet/ CCD.  The Administrative Department shall responsible for 

implementation of the process.  The Monitoring Committee may for its assistance engage a 

separate Escort Consultant/ Monitoring Consultant as provided in Part -I. of these guidelines or 

which may use the original Lead Advisor for these purposes.  



 105 

CHAPTER -IV 

VALUATION 

In any sale process, the sale will materialise only when the seller is satisfied that the price 

given by the buyer is not less than the value of the object being sold. Determination of that 

threshold amount, which the seller considers adequate, therefore, is the first pre-requisite for 

conducting any sale. This threshold amount is called the Reserve Price. Thus Reserve Price is 

the threshold amount below which the seller generally perceives any offer or bid inadequate. 

Reserve Price in case of sale of a company is determined by carrying out valuation of the 

company. In companies that are listed on the Stock Exchanges, market price of the shares 

serves as a good benchmark for assessing the fair value of the company, though the market 

price is usually characterized with significant short-term variance due to investor sentiments 

being influenced by short-term events and environmental aspects. More importantly, most of 

the PSUs are either not listed on the Stock Exchanges or command extremely limited traded 

float.  They are, therefore, not correctly valued.  Thus, deciding the worth of a PSU is indeed a 

challenging task.  

Valuation of a PSU is different from establishing the price for which it can be sold. While the 

fair value of an asset is based on the assessment of intrinsic value accruing from fundamentals 

on a stand-alone basis, varying return expectation and underlying strategic aspects for different 

bidders could influence the price. A purchase and sale would be possible only when two parties 

while forming different views as to the value of an asset, are eventually able to reach 

agreement on the same price. It would be better appreciated by recognition of the fact that 

Government can only realise what a buyer is willing to pay for the PSU, as the purchase price 

ultimately agreed reflects its value to the buyer.  

Another notable point is that valuation is a subjective figure arrived at by the bidder by 

leveraging his strengths with the potential of the company. Depending on the level of business 

synergy with the target company, perception of specific value realization and varying 

assessment regarding productivity, capex, etc., this figure may vary from bidder to bidder.  

The valuation of assets to be carried out by two independent, reputed valuers shall be done as 

per Govt. of India guidelines placed at Annexure VII. 
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CHAPTER - V 

EMPLOYEES' ISSUES 

 A general fear among the employees at the time of disinvestment is that they may be 

retrenched or their pay scales and services conditions may be adversely affected. Global 

experience shows that if the privatised companies grow rapidly, labour restructuring may not 

be required. A number of protections are available to the employees under various labour laws. 

These labour laws are applicable to the company irrespective of whether it is in the Public 

Sector or in the Private Sector. Besides this, employee protection is ensured by incorporating 

suitable clauses in the Shareholders' Agreement.  

5.1         Applicability of Industrial Disputes Act 1947 

The provisions of Industrial Disputes Act, 1947 are applicable to the company even after 

disinvestment. Under the Industrial Disputes Act, "Industrial establishment or undertaking" has 

been defined under Section 2(Ka). The Section reads as follows:  

2(Ka) "Industrial establishment or undertaking" means an establishment or undertaking in 

which any industry is carried on:  

 Provided that where several activities are carried on in an establishment or undertaking and 

only one or some of such activities is or are an industry or industries, then,  

a) if any unit of such establishment or undertaking carrying on any activity, being an 

industry, is severable from the other unit or units of such establishment or undertaking 

such, unit shall be deemed to be a separate industrial establishment or undertaking;  

  b) if the predominant activity or each of the predominant activity carried on in such 

establishment or undertaking or any unit thereof is an industry and the other activity or 

each of the other activities carried on in such establishment or undertaking or unit 

thereof is not severable from and is, for the purpose of carrying on, or aiding the 

carrying on of, such predominant activity or activities, the entire establishment or 

undertaking or, as the case may be, unit thereof shall be deemed to be an industrial 

establishment or undertaking.  

In view of the above definition the company will remain an industrial establishment even after 

the disinvestment and all the provisions of Industrial Disputes Act will automatically apply to 

the company. The trade unions may have an apprehension that workers of a PSU enjoy more 

protection under the law of the land than those in the private sector. As a matter of fact, as long 

as venture is "industrial establishment", the provisions of Industrial Disputes Act are applicable 

to that venture, irrespective of it being in public sector or private sector.  

5.2         Provisions governing service conditions 

The companies normally have "Certified Standing Orders" for their workmen. The Standing 

Orders have been certified under the Industrial Employment (Standing Orders) Act, 1946. The 

service conditions of the workmen of the company are normally governed by the said 

"Certified Standing Orders". If, after disinvestment, the prospective buyer proposes to make 

any change in the service conditions applicable to the workmen, he has to give a notice in the 

prescribed manner under Section 9-A of the Industrial Disputes Act which reads as follow:  
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SECTION 9-A  

NOTICE OF CHANGE  

No employer, who proposes to affect any change in the conditions of service applicable to any 

workman in respect of any matter specified in the Fourth Schedule, shall affect such change-  

 (a) without giving to the workmen likely to be affected by such change a notice 

in the prescribed manner of the nature of change proposed to be affected; or  

(b) within twenty-one days of giving such notice  

  Provided that no notice shall be required for affecting any such change-  

   (a)    where the change is affected in pursuance of any settlement or award; or  

 (b)   where the workmen likely to be affected by the change are persons to whom the 

Fundamental and supplementary Rules, Civil Services (Classification, Control and 

Appeal) Rules, Civil Service (Temporary Service) Rules, Revised Leave Rules, Civil 

Service Regulations, Civilians in Defence Services (Classification, Control and 

Appeal) Rules, or the Indian Railway Establishment Code or any other rules or 

regulations that may be notified in this behalf by the appropriate Government in the 

official Gazette, apply.  

  The Fourth Schedule as mentioned in the above definition is being reproduced below: -  

  THE FOURTH SCHEDULE (See Section 9-A)  

  Condition Of Service For Change Of Which Notice Is Given  

 1.    Wages, including the period and mode of payment;  

2.     Contribution paid, or payable, by the employer to any provident fund or pension fund or 

for the benefit of the workmen under any law for the time being in force;  

3.      Compensatory and other allowance;  

4.      Hours of work and rest intervals;  

5.      Leave with wages and holidays;  

6.      Starting, alteration or discontinuance of shift working otherwise than in accordance with 

standing orders;  

7.      Classification by grades;  

8.      Withdrawal of any customary concession or privilege or change in usage;  

9.      Introduction of new rules of discipline, or alteration in existing rules, except in so far as 

they are provided in standing orders;  

10.    Rationalisation, standardisation or improvement of plant or technique, which is likely to 

lead to retrenchment of workmen;  

11.    Any increase or reduction (other than casual) in the number of persons employed or to be 

employed in any occupation or processes or department of shift (not occasioned by 

circumstances over which the employer has no control).  

Thus under the provisions of Industrial Disputes Act, 1947, read with the provisions of 

Industrial Employment (Standing Orders) Act, 1946, any change in the service conditions of 
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the workmen will be governed by the provisions of the law of the land as applicable in the 

company prior to the disinvestment. This is not to say that Certified Standing Orders cannot be 

changed even prior to the disinvestment by the company management. But as law prescribes, a 

notice has to be given by the management to the workmen which does not necessarily mean 

that just by giving a notice, service conditions may be changed in a manner detrimental to the 

interest of the workers. If the workers find that notice envisages change in working conditions 

detrimental to their interests, they can immediately raise an "Industrial Dispute" before the 

Appropriate Authorities defined under the Act. The "Industrial Dispute" has been defined 

under Section 2K of the Industrial Disputes Act, which reads as follows:  

"Industrial Dispute" means any dispute or difference between employers and employees, or 

between employers and workmen, or between workmen and workmen, which is connected 

with the employment or non-employment or the terms of employment or with the conditions of 

labour of any person;"  

Chapter II of the Industrial Disputes Act deals with Authorities under the Act and subsequent 

chapters lay down procedures etc. with regard to the redressal of Industrial Disputes. Hence, 

under the existing provisions of Industrial Disputes Act, 1947, the interests of the workmen 

will remain protected as much as these are protected now under the present dispensation.  

In an organised sector, the issues of job security, wage structure, perks, welfare facilities, etc. 

of the workers are governed by bipartite/tripartite agreements. These agreements are in the 

nature of "settlement" as defined under Section 2p and as protected under various provisions of 

the Act. Even after the disinvestment, the company management will be required to enter into 

bipartite/tripartite agreements with the workmen through Unions, and the terms and conditions 

in the agreement would be always governed by the practices and procedures applicable under 

collective bargaining. It is a fact that any agreement between two or more parties is based on 

the principles of mutual consent. Hence, the consent of the management to better service 

conditions, etc. would certainly depend on the achievement of the productivity and production 

targets by the workers from time to time.  

5.3         Protection against arbitrary closure of an undertaking 

Regarding protection against arbitrary closure of any establishment of the Company, it is to be 

noted that the "Closure" of an Industrial Establishment is governed by Section 25(O) of the 

Industrial Dispute Act. Section 25(O) reads as follows:  

1.      An employer who intends to close down an undertaking of an industrial establishment to 

which this chapter applies shall, in the prescribed manner, apply, for prior permission at least 

ninety days before the date on which the intended closure is to become effective, to the 

appropriate Government, stating clearly the reasons for the intended closure of the undertaking 

and a copy of such application shall also be served simultaneously on the representatives of the 

workmen in the prescribed manner:  

provided that nothing in this sub-section shall apply to an undertaking set up for the 

construction of buildings, bridges, roads, canals, dams or for other construction work.  

2.   Where an application for permission has been made under sub-section (1), the appropriate 

Government, after making such enquiry as it thinks fit and after giving a reasonable 

opportunity of being heard, to the employer, the workmen and the person interested in 

such closure may, having regard to the genuineness and adequacy of the reasons stated by 

the employer, the interests of the general public and all other relevant factors, by order and 

for reasons to be recorded in writing, grant or refuse to grant such permission and a copy 

of such other order shall be communicated to the employer and the workmen.  
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  3. Where an application has been made under sub-section (1) and the appropriate   

 Government does not communicate the order granting or refusing to grant permission 

to the employer within a period of sixty days from the date on which such application is 

made, the permission applied for, shall be deemed to have been granted on the expiration 

of the said period of sixty days.  

  4. An order of the appropriate Government granting or refusing to grant permission shall, 

subject to the provision of sub-section (5), be final and binding on all the parties and shall 

remain in force for one year from the date of such order.  

  5. The appropriate Government may, either on its own motion or on the application made by 

the employer, or any workman, review its order granting or refusing to grant permission 

under sub-section (2) or refer the matter to a Tribunal for adjudication: Provided that 

where a reference has been made to a Tribunal under this sub-section, it shall pass an 

award within a period of thirty days from the date of such reference.  

  6. Where no application for permission under sub-section(1) is made within a period 

specified therein, or where the permission for closure has been refused, the closure of the 

undertaking  shall be deemed to be illegal from the date of closure and the workmen shall 

be entitled to all  the benefits under any law for the time being in force as if the 

undertaking had not been closed down.  

  7.  Notwithstanding anything contained in the foregoing provisions of this section, the 

appropriate Government may, if it is satisfied that owing to such exceptional circumstances as 

accident in the  undertaking or death of the employer or the like, it is necessary so to do, by 

order, direct that the provisions of sub-section (1) shall not apply in relation to such 

undertaking for such period as may  be specified in the order.  

  8.  Where an undertaking is permitted to be closed down under sub section(2) or where 

permission for closure is deemed to be granted under sub-section(3) every workman who is 

employed in that  undertaking immediately before the date of application for permission under 

this section, shall be entitled to receive compensation which shall be equivalent to fifteen days' 

average pay for every completed year of continuous service or any part thereof in excess of six 

months.  

  From the above definition it is clear that the company management before or after 

disinvestment is not free to close down any part of the company at their sweet will. The closure 

is governed by the law of land and as far as the existing provisions of Industrial Disputes Act 

are concerned, "genuineness and adequacy of the reasons stated by the employer" and "the 

interests of the general public and all other relevant factors", have to be examined by the 

appropriate Government and for doing that the Government has to give a reasonable 

opportunity of hearing to the employer and workmen and the persons interested in such 

closure. It means that unless and until the appropriate Government grants permission, the 

company management will not be competent to close down any undertaking of the company 

even after disinvestment. So there are protections available under the Act against arbitrary 

closure of any undertaking of the company after disinvestment.  

At times, some trade unions demand assurances regarding peripheral development after the 

disinvestment of the company, which are being enjoyed by the villages adjoining the plant. 

Contract labourers also demand regularisation of their jobs before the disinvestment. Under the 

law, no employer can be forced to make investment in the peripheral development. However, 

as a prudent management practice, bigger companies invest substantially in the development of 

the areas around them. It is expected that the successor management will consider this issue 

favourably. So far the regularisation of contract labour is concerned, PSU or no PSU, an 
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industrial undertaking in this regard is governed by the provisions of Contract Labour 

(Regulation and Prohibition) Act, 1970 and Rules made thereunder. Hence, the contract labour 

and unions representing their interest may take recourse to the said Act and Rules after 

disinvestment and may pursue the matter in furtherance of their demands.  

5.4         Functional Directors 

 Regarding functional Directors, it is required that they resign along with the complete Board 

as per requirements of Closing of the transaction of Strategic Sale. These whole-time Directors 

may, however be renominated by the Strategic Partner and such provisions are made in the 

Share Purchase Agreement. However, if any whole-time director(s), whose resignation is 

accepted at the Closing Board Meeting, is not nominated to the Board by the Purchaser or is 

not re-employed by the Company on terms and conditions mutually acceptable to the Purchaser 

and such whole time director(s), which are no less favourable than the terms and conditions of 

employment of such whole time director(s) before the closing date, then such whole-time 

director(s) shall be entitled to compensation from the company that is the equivalent to 

amounts that are the higher of:  

(i)     remuneration for the balance period remaining of their term of employment under their 

respective employment contract(s) with the Company; or  

(ii)   remuneration as provided under their respective employment contract(s) for a period of six 

months.  

In any case, functional Directors are contractual appointees and after termination of the 

contract, they are entitled to terminal benefits, leave encashment, gratuity etc. as per the rules 

of the company. 

5.5         Provisions in the Shareholders' Agreement 

Protection of Employees interest forms an integral part of the disinvestment Process. The 

Government is committed to protect the interests of all the workers, including those belonging 

to the Scheduled Castes and Scheduled Tribes. Transaction Agreements entered into by the 

Government with the Strategic Partner (SP), at the time of strategic sale, state that the SP 

recognizes that the Government follows certain employment principles for the benefit of the 

members of the Scheduled Caste/Scheduled Tribes, physically handicapped persons and other 

socially disadvantaged sections of the society and that the strategic partner shall use its best 

efforts to cause the Company to provide adequate job opportunities for such persons. Further, 

in the event of any reduction in the strength of the employees of the Company, the SP shall use 

its best efforts to ensure that the physically handicapped persons, Scheduled Castes / Scheduled 

Tribes are retrenched at the end. A specimen copy of the typical provisions related to 

employees’ interest incorporated in the Shareholders Agreement is given below:  

 Recitals:  

  

    Subject to the substantives clauses in this regard, the Parties envision that all Employees of 

the Company on the date hereof will continue in the employment of the Company. 

    The SP recognises that the government in relation to its employment policies follows 

certain principles for the benefit of the members of the Scheduled Caste / Scheduled 

Tribes, physically handicapped persons and other socially disadvantages categories of 

society. The SP shall use its best efforts to cause the Company to provide adequate job 

opportunities for such persons. Further, in the event of any reduction in the strength of the 

employees of the Company, the SP shall use its best efforts to ensure that the physically 

handicapped persons, Scheduled Castes/Scheduled Tribes are retrenched at the end. 
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Substantive Clauses:  

    Notwithstanding anything to the contrary in this Article __, the Government, shall at any 

time and at its sole discretion, have the option of selling shares from its shareholding in the 

company, representing not more than __ of the share capital of the company existing as of 

date of this Agreement, to the employees of the Company (“employees sell share”). In the 

event that the Government exercises its option to sell part of its shares to the employees, 

the employees shall be issued fresh share certificates for the shares transferred to the 

employees. The Shareholders agree that, upon the completion of transfer, the shares 

transferred to the employees pursuant to this sub-clause shall not be subject to any 

restrictions in this Agreement, whether by way of a voting arrangement or a right of first 

refusal. 

    The SP covenants with the Government that 

(a)  notwithstanding anything to the contrary in this Agreement, it shall not retrench 

any of the Employees of the Company for a period of 1 (one) year from the 

Closing Date other than any dismissal or termination of Employees of the 

Company from their employment in accordance with the applicable staff 

regulations and standing orders of the Company or applicable Laws; 

(b) notwithstanding anything to the contrary in this Agreement, but subject to Sub-

Clause (a) above, any restructuring of the labour force of the Company shall be 

implemented in the manner recommended by the Board and in accordance with all 

applicable Laws; 

(c) notwithstanding anything to the contrary in this Agreement, but subject to Sub-

Clause (a) above, in the event of any reduction of the strength of the Company’s 

Employees, the SP shall ensure that the Company offers its Employees an option to 

voluntarily retire on terms that are not, in any manner, less favourable than the 

VRS applicable before disinvestment. 

   

5.6         Labour Related Issues In PSUs Under Disinvestment: 

  A Cell will be created either in the Department of concerned PSU or in Department of 

Infrastructure Development and Disinvestment to look into labour related issues and will act as 

a focal point for the Public Sector Undertakings slated for disinvestment. Minister and the 

Secretary of MODI meet the representatives of the workers’ Unions of the PSUs where 

disinvestment process is underway and explain the policy of the Government in this regard and 

solicit their cooperation, whenever needed. Similarly, the administrative Ministries and the 

management of the companies discuss labour-related issues with the trade-union 

representatives and other leaders to clarify the Government’s position and allay misgivings, if 

any. 

  Films have also been made by Ministry of Disinvestment and certain States, which depict 

how labour has fared post-disinvestment. They have encouraging experiences to share.  

However, employees of some companies which have not been privatised but have fallen on bad 

days, can be seen to be lamenting at the idle state of their once very well managed and profit 

making company. As a consequence, these employees also have to bear uncertainties like non-

payment of wages for months together, doubts on continuation of employment etc. The 

employees in these companies feel that if they had been privatised before their company came 

to this state, they would also have had better pay packets and working conditions that they see 

in privatised companies.  
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Annexure-I  

Agreement For Advisory Services 

THIS AGREEMENT is made (on this day of ____________, 2002) BY AND BETWEEN 

THE HON'BLE GOVERNOR OF UTTAR PRADESH acting through the Secretary, 

Administrative Department of PSU concerned, Government of Uttar Pradesh (hereinafter 

referred to as “GoUP”, which expression shall mean and include its successors and assigns) of 

the ONE PART and (ADVISOR NAME--------------------), a company incorporated under the 

Companies Act, 1956 and registered as a Category I Merchant Banker with the Securities and 

Exchange Board of India, having its registered office at (ADDRESS OF ADVISOR-------------

-------------------) (hereinafter referred to as “(ADVISOR NAME)” which expression shall 

mean and include its successors and permitted assigns and liquidators) acting through Shri -----

-----------, Director & Head of Corporate Finance & Advisory and Shri ---------, Associate 

Director duly appointed and authorised on its behalf of the OTHER PART.  

WHEREAS  

A)   (CO. NAME-----------------) (hereinafter referred to as “(CO. NAME)” or the 

“Company”) is a public sector company, controlled by the Government of India and is 

predominantly a (NATURE AND DESCRIPTION OF BUSINESS-----------------------------

-------------------);  

B)   Government of Uttar Pradesh wishes to identify and conclude a contract with an 

appropriate strategic partner (hereinafter referred to as “Strategic Partner”) involving 

disinvestment of ------% (out of -----%) of the paid-up equity of (CO. NAME) held by 

GoUP at the best possible price;  

C)   (ADVISOR NAME) submitted an Expression of Interest dated -----------------------------to 

Director (Finance) (CO. NAME---------------------place) in accordance with the instructions 

as contained in the advertisement dated ----------------------------------------issued by the 

Government of Uttar Pradesh  

D)   Further to the Expression of Interest, (ADVISOR NAME) made presentations to the Inter 

Ministerial Group (hereinafter referred to as “IMG”) constituted by the Government of 

Uttar Pradesh to appoint the advisor and submitted a fee bid by letter dated ------------------

------------------ addressed to the Director (Finance), (CO. NAME) Co. Limited proposing a 

fee structure for (ADVISOR NAME) to act as advisor;  

E)   Pursuant to the fee bid made by (ADVISOR NAME) and other investment bankers, the 

GoUP appointed (ADVISOR NAME) as advisor in relation to the Transaction (as defined 

in Recital F below) and communicated its decision to (ADVISOR NAME) by letter dated -

-----------------------------------------   as issued by the Ministry of Disinvestment and the 

Parties are desirous of recording the detailed terms of the appointment of (ADVISOR 

NAME) as advisor.  

F)   It is considered appropriate and desirable by the Parties hereto to formalise the terms on 

which (ADVISOR NAME) has been engaged as the exclusive advisor (the 

“Engagement”) in relation to the proposed sale by the Hon'ble Governor, Uttar Pradesh, 

acting through Secretary, Administrative Department of PSU concerned, Government of 

Uttar Pradesh, of -------% shareholding along with management control (the “Stake”) to a 

Strategic Partner in (CO. NAME) Co. Limited (the “Transaction”).  
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NOW, THEREFORE, IN CONSIDERATION OF THE PREMISES AFORESAID, THE 

PARTIES HEREBY AGREE AS FOLLOWS:  

1.   Role of (ADVISOR NAME)  

(ADVISOR NAME) shall, in accordance with all applicable laws, provide the following 

financial advice and assistance together with any additional assistance agreed in writing 

between (ADVISOR NAME) and the GoUP:  

A To carry out the valuation and assist in the sale of ------% shareholding of the GoUP 

in (CO. NAME);  

B.  (i)  To carry out the valuation of (SUBSIDIARIES , IF ANY);  

(ii) To advise on the modalities for transfer of (CO. NAME)’s stake in        

(SUBSIDIARIES , IF ANY);  

For the avoidance of doubt, the duties and responsibilities of (ADVISOR NAME) 

shall not include other than as set out above. In particular, (ADVISOR NAME) is 

not responsible for:  

a)        Giving tax, legal, regulatory, accountancy or other specialist or technical advice or 

services; or  

b)        Giving general financial or other advice that is not related to the Transaction; or  

c)        Valuation of assets and other intangibles of the Company  

The valuation advice which (ADVISOR NAME) provides will be given on the understanding 

that unless otherwise expressly agreed in writing, (ADVISOR NAME) shall not be responsible 

for the accounting or other data and commercial assumptions on which such a valuation is 

based, the assessment and evaluation of which shall remain the Company’s responsibility.  

In this Agreement, where any obligation is imposed on the Company, the GoUP agrees that it 

will ensure the Company complies with such obligation.  

2.        Fees and Expenses  

The GoUP has agreed with (ADVISOR NAME) the following fee(s);  

i.     Success Fee  

If the Transaction is completed, a fee inclusive of all applicable taxes (the “Success Fee”), 

equal to ----- percentage of the total amount of the Consideration that is paid or is payable by 

the Strategic Partner to acquire the Stake from the GoUP in connection with the Transaction, 

whether by way of cash, equity, debt or in kind or by way of any waiver, release or assignment 

of any rights or obligations (the “Consideration”).  The Success Fee will be payable 15 days 

from the date of full payment by the Strategic Partner (the “Closing Date”).  

ii.     If, for any reason, GoUP decides to terminate this Agreement and the Engagement in 

accordance with clause 5 prior to completion of the Transaction or in case the GoUP 

decides not to go ahead with the Transaction for any reason whatsoever, then (ADVISOR 
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NAME) will be paid a drop-dead fee (“Drop Dead Fee”) of Rs -------------- (Rupees -------

-------only).  

iii.    For the purposes of calculating the Success Fee, the Consideration will be translated, if 

necessary, into Indian Rupees at the State Bank of India’s buying spot rate at the close of 

business on the day prior to the Closing Date.  

iv.    No payments, other than those made by the GoUP for and on behalf of (ADVISOR 

NAME) in pursuance of orders / judgement of a court, to third parties other than persons 

belonging to (ADVISOR NAME), shall be reduced from amounts owed by the GoUP to 

(ADVISOR NAME) pursuant to this Agreement.  

v.     The GoUP will be responsible for its own legal fees and the costs of accountants 

(including the cost of audit and accounting reports) and other advisors, including technical 

advisors. (ADVISOR NAME) will be responsible for its own travel and all other out-of-

pocket expenses in connection with the Engagement.  

vi.    All fees and payments to (ADVISOR NAME) shall be subject to deductions as per 

applicable laws of India.  

  3.        Compliance  

The GoUP will comply with all applicable legal and regulatory provisions (including Stock 

Exchange requirements).  

  4.        Information and Announcements  

i.  The State Govt. will:  

a)    provide (ADVISOR NAME) and its advisors with such access to the directors and 

management of, and the auditors and advisors to the Company and its subsidiaries, if 

any, for the purpose of the Transaction/Engagement as (ADVISOR NAME) may 

reasonably require; and  

b)    provide (ADVISOR NAME) with, and/or give access to, all information which is 

relevant for the purposes of the Transaction/Engagement and will ensure that, in so 

doing, GoUP will not breach any confidentiality obligation and that the information so 

supplied is and remains complete, true and accurate in all material respects and not 

misleading, whether by omission or otherwise.  The GoUP will immediately notify 

(ADVISOR NAME) if it subsequently discovers that any information provided by it is 

incomplete, untrue, inaccurate or misleading.  

ii.        The GoUP will ensure that all announcements and documents published or statements 

made by the GoUP/Company or on their behalf in the course of, and relevant to, the 

Transaction/Engagement will only be made or published after consultation with (ADVISOR 

NAME) and will be true and accurate and not misleading and, where appropriate, will contain 

all information necessary for legal or regulatory purposes (including the Stock Exchange 

requirements).  

iii.      The GoUP undertakes that it will at all times keep (ADVISOR NAME) fully informed 

of all strategies, developments and discussions relevant to the Transaction and that no 

initiatives relevant to the Transaction/Engagement will be taken without prior consultation with 

(ADVISOR NAME).  
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iv.      (ADVISOR NAME) represents many other companies, individuals, and other entities. At 

present, there is no conflict of interest resulting from the (ADVISOR NAME)’s representation 

of GoUP for the disinvestment of (CO. NAME) and (ADVISOR NAME)’s representation of its 

other clients. It is possible, however, that during (ADVISOR NAME)’s representation of 

GoUP in connection with the disinvestment of (CO. NAME), some of (ADVISOR NAME)’s 

present or future clients may have disputes or transactions with GoUP/(CO. NAME). GoUP 

agrees that (ADVISOR NAME) may represent those clients (present or future) in any matter 

that is not directly related to (ADVISOR NAME)’s work for GoUP described here. 

(ADVISOR NAME) agrees however, that GoUP’s prospective consent to the above shall not 

apply in any instance where, as a result of (ADVISOR NAME)’s representation of GoUP for 

the (CO. NAME) disinvestment, (ADVISOR NAME) has obtained any proprietary or 

confidential information that, if known to such other client, could be used in any such matter 

by such client to GoUP’s material disadvantage. It needs to be understood that, in similar 

engagement letters with many of their clients, (ADVISOR NAME) is requesting similar 

agreements to preserve the ability of (ADVISOR NAME) to represent other enterprises that are 

or become clients of (ADVISOR NAME) in comparable situations.  

v.        (ADVISOR NAME) and each of its directors, officers, employees and agents will 

ensure that all information, whether written or oral, acquired from the GoUP or (CO. NAME) 

and their respective agents and advisors in connection with the Transaction is kept strictly 

confidential and used solely and exclusively for the purposes expressly specified in this 

Agreement. This obligation of confidentiality shall not apply to any information already in the 

public domain at the time of disclosure other than as a result of breach of this clause by 

(ADVISOR NAME) or which (ADVISOR NAME), is required to disclose by law, regulation 

or court order, provided that before making such disclosure (ADVISOR NAME) will, to the 

extent permitted by law, in writing advise GoUP and consult with GoUP about any information 

that (ADVISOR NAME) proposes to disclose pursuant to this exception.  

vi.      Advice (including any opinion or report) whether written or oral by (ADVISOR NAME) 

to the GoUP /Company, or any communications between (ADVISOR NAME) and the 

GoUP/Company in connection with the Transaction may only be used and relied upon by the 

GoUP and may not be used or relied upon by any third party and may not be disclosed to any 

third party without the prior written approval of (ADVISOR NAME).  

  5.        Termination  

  This Agreement and the Engagement may be terminated with or without cause by the GoUP 

or by (ADVISOR NAME) by written notice at any time and without continuing obligation.   

  (i) In case the GoUP terminates the Agreement and the Engagement without cause the 

following shall survive any termination and remain in full force and effect:  

  a)  Success Fee provision (Clause 2 (i) – for Success Fee earned by (ADVISOR 

NAME) but not yet paid by the GoUP as at the date of termination (if at the date 

of the termination, the Transaction has already been completed);  

  b)  Drop Dead Fee provision (Clause 2 (ii), if at the date of the termination, the 

Transaction has not yet been completed); and  

  c)  The conflicts of interest and indemnity provisions of this Agreement.  

  (ii) In case the GoUP terminates the Agreement and the Engagement with cause the 

following shall survive any termination and remain in full force and effect:  
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  a)        The conflicts of interest and indemnity provisions of this Agreement  

  (iii)  Notwithstanding the foregoing, it is hereby clarified that if:  

  a)  any order is made by any competent court or any resolution is passed for the 

dissolution or winding-up of (ADVISOR NAME) or for the appointment of a 

liquidator, receiver, administrator or manager of (ADVISOR NAME) or all or a 

substantial part of its assets or anything analogous occurs in any other jurisdiction 

to (ADVISOR NAME), other than in connection with a solvent reorganisation, 

reconstruction, amalgamation or merger which does not adversely affect the 

interest of (CO. NAME) or GoUP; or  

b)    (ADVISOR NAME) is found guilty of any criminal offence in any jurisdiction 

that materially adversely affects its ability to carry out the Engagement; or  

  c)  (ADVISOR NAME) fails to comply with any final decision reached as a result of 

arbitration proceedings pursuant to para (b) and Schedule II of this agreement; or  

  d)  (ADVISOR NAME) is in breach of its obligation under this agreement and has 

not remedied the same within 30 days (or such longer period as the other party 

may have subsequently approved in writing) following the receipt by (ADVISOR 

NAME) of a notice from GoUP specifying the breach; or  

  e)  In the event of a conflict of interest during the engagement that materially 

adversely affects the ability of (ADVISOR NAME) to carry out the engagement 

and not remedied within 15 days of arising due to handling of the transaction by 

(ADVISOR NAME) as Advisor to the GoUP for disinvestment in (CO. NAME) 

the GoUP shall have the right to immediately terminate this Agreement and such 

termination shall be deemed to be a termination for cause.  

  6.        Conflicts of Interest  

(ADVISOR NAME) Group is involved in a wide range of commercial banking, 

investment banking and other activities (including investment management, corporate 

finance, securities trading, research and private equity) out of which conflicting interests or 

duties may arise.  GoUP acknowledges and accepts that (ADVISOR NAME) Group (other 

than (ADVISOR NAME)) may have interests or duties which conflict with GoUP’s 

interests and which would or might otherwise conflict with the duties owed by (ADVISOR 

NAME) to GoUP.  GoUP further accepts that any other entity in the (ADVISOR NAME) 

Group or any other division of (ADVISOR NAME) will not restrict its activities in any 

way nor have any obligation to advice GoUP of any conflict of interest, which exists or 

may arise. In relation to the Engagement, information which is held elsewhere within 

(ADVISOR NAME)/ (ADVISOR NAME) Group but of which none of the individual 

executives in the Corporate Finance  & Advisory division  of (ADVISOR NAME) having 

the conduct of the Engagement could reasonably have access to shall not for any purpose 

be taken into account in determining (ADVISOR NAME)’s responsibilities to the GoUP 

or the Company and such responsibilities shall be entirely determined by the regulatory 

rules and principles and the contractual terms applicable to the Engagement.  

  (ADVISOR NAME)/(ADVISOR NAME) Group shall not have any duty to disclose to 

the GoUP /Company or utilise for the GoUP /Company’s benefit any non-public 

information acquired in the course of carrying on any business for, or in connection with 

the provision of services to any other person.  
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  7.  Indemnity  

The indemnity provision in connection with this Engagement are set out in the attached 

Schedule I (the “Indemnity”) and forms a part of this Agreement  

  8.  Disqualification  

If subsequent event(s) makes (ADVISOR NAME) liable for disqualification from 

engagement, then a notice of 15 days may be given by GoUP to (ADVISOR NAME) to 

cure the disqualification and/or eliminate the conflicts of interest and if after the expiry of 

15 days notice, the said disqualification is not cured, then GoUP may, at its option, 

terminate this Agreement with cost if (ADVISOR NAME) fails to withdraw from the 

transaction.  

  9.  Severability  

Each provision of this Agreement and the Indemnity is severable and, if any provision is or 

becomes invalid or unenforceable or contravenes any applicable regulations or law, the 

remaining provisions will not be affected.  

  10.  Amendments and Modifications  

 This Agreement constitutes the entire understanding between both parties relating to the 

Transaction and it shall not be amended or modified except as agreed in writing by both 

the GoUP and (ADVISOR NAME).  

  11. Notice  

 Any notice or other communication required to be given pursuant to this Agreement shall 

be in writing and shall be sufficiently given or served if delivered by hand or by courier 

with acknowledgement or faxed at the numbers given below or sent by registered post to 

the respective persons at the addresses given below:  

Director & Head of Corporate Finance & Advisory  

(ADVISOR NAME) ------------------------------------  

Secretary  

Department of _____________(Administrative Department of Concerned PSU)  

Sachivalaya,   

Lucknow.  

  12.     Dispute Resolution  

 Any controversy or dispute which arises between the parties to this Agreement concerning 

its construction or application, or the rights, duties or obligations of any party hereunder 

shall be referred to arbitration subject to procedures set out in Schedule II attached hereto 

which forms integral part of this engagement Agreement.  
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  13.    Governing Law  

  This Agreement shall be governed by and construed in accordance with the laws of the 

Republic of India. Neither the GoUP nor (ADVISOR NAME) shall have the right to 

transfer or assign their responsibilities resulting from the acceptance of this Agreement.  

 IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED 

THIS AGREEMENT AS OF THE DAY AND YEAR FIRST ABOVE WRITTEN  

For and on behalf of the Governor of Uttar Pradesh  

by the Secretary- Administrative Department of concerned PSU 

   

        Witnesses:  

(___________________)     1  

                                                                                                     2.  

   

For and on behalf of  

(ADVISOR NAME)       Witnesses:  

       1.  

(---------------------------------------------   2.  

Director & Head of Corporate Finance & Advisory  

    

      1.  

(----------------------)     2.  

Associate Director 
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  Schedule I: INDEMINITY  

   

1.  GoUP hereby agrees to indemnify and hold harmless each of the Indemnified Persons as 

defined below from and against any and all expenses (including the fees and expenses of 

its counsel), losses, claims, actions, suits, damages, of liabilities, joint or several (including 

the aggregate amount paid in settlement of any action, suit proceeding or claim that may 

be made against any Indemnified Person) that any Indemnified person suffers or incurs 

which are determined by a judgement of a court or an arbitration of competent jurisdiction 

to have resulted from any dishonest, illegal or fraudulent act or the wilful default or 

negligence on the part of any GoUP indemnified Party as defined below. Subject to the 

foregoing, the (ADVISOR NAME) agrees that no GoUP Indemnified party shall have any 

liability whatsoever (Whether in contract, tort, otherwise) to the (ADVISOR NAME) for 

or in connection with things done or omitted to be done pursuant to the Engagement.  

2.  

(a)   Each of (ADVISOR NAME) and the Indemnified Persons agree that promptly after 

receiving a notice of an action, suit, proceeding or claim against any of the Indemnified 

Person or receipt of a notice of the commencement of  any investigation which is based, 

directly or indirectly, upon any matter in respect of which indemnification may be sought 

from the GoUP, (ADVISOR NAME) or Indemnified  Party will notify  the GoUP in 

writing of the particulars thereof and, will provide copies of all relevant documentation of 

the GoUP and, unless the GoUP assumes the defence thereof, will keep the GoUP 

informed of the progress thereof and will  discuss all significant actions proposed. The 

omission so to notify the GoUP shall not relieve the GoUP of any liability which the 

GoUP may have  to (ADVISOR NAME) or any  Indemnified Person except only to the 

extent that any such delay in or failure to give notice as herein required prejudices the 

defence of such action, suit, proceeding, have under this indemnity had (ADVISOR 

NAME) or any other  Indemnified Persons not so delayed in or failed to give the notice 

required  hereunder.  

  (b)  the GoUP shall be entitled, at its own expense, to participate in and, to the extent it may 

wish to do so, assume the defence of such action, suit, proceeding, claim or investigation, 

provided such defence is conducted by experienced and competent counsel. Upon the 

GoUP notifying (ADVISOR NAME) or any Indemnified Person in writing of its  election 

to assume the defence and retaining counsel, the GoUP shall not be liable to (ADVISOR 

NAME) or any other Indemnified Person for any legal expenses subsequently incurred by 

them in connection with such defence. If such  defence is assumed by the GoUP, the 

GoUP throughout the course of thereof will provide copies  of all relevant documentation 

to (ADVISOR NAME), will keep (ADVISOR NAME) advised of the progress thereof and 

will discuss with (ADVISOR NAME) all  significant actions proposed.  

  (c ) No Indemnified Person shall admit any liability or settle any action, writ proceeding, 

claim or investigation  without the prior written consent of the GoUP, which shall not be 

unreasonably withheld. The GoUP will not be liable for any settlement of any action, suit, 

proceeding, claim or investigation that any Indemnified Person makes without the written 

consent of the GoUP.  

  (d) The GoUP’s right to assume the defence set out above shall be subject to the following 

conditions:  

  i    No admission of liability or compromise whatsoever in connection with the claim or action 

may take place without (ADVISOR NAME)’s prior written consent; which shall not  be 

unreasonably withheld.  
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  ii   Notwithstanding the foregoing, the Indemnified Person  shall have the right to employ its 

or their  own counsel  in any  such case, but the fees and expenses of such counsel  shall  

be at the expense of such Indemnified person unless (a) the employment of such counsel 

shall have been authorised in writing by the GoUP in connection with the defence of such 

action, and (b)  the GoUP have not employed  counsel to take charge  of the defence of 

such action,  within a reasonable time after notice of commencement of the action.  

  3.  (ADVISOR NAME) hereby assumes full and absolute responsibility for each and every 

act or omission of all its directors, officers, employees and agents. Subject to the foregoing  

and without prejudice to any claim the GoUP may have against (ADVISOR NAME), no 

proceedings may be taken  against any director, officer, employee or agent of (ADVISOR 

NAME) in respect of any claim the GoUP  may have against (ADVISOR NAME).  

  3.  (ADVISOR NAME) hereby agrees to indemnify and hold harmless each of the Company, 

the GoUP, their directors, officers and employees  (collectively the “GoUP Indemnified 

Parties”) and (individually, a “GoUP Indemnified Party”) from and against any and all 

expenses (including the fees and expenses of its counsel), losses, claims, actions, suits, 

damages, or liabilities, joint or several (including the aggregate amount paid in settlement 

of any action, suit, proceeding or claim that may be made against any GoUP Indemnified 

Party) that any GoUP Indemnified Party suffers or incurs which are  determined by a 

judgement of a court or an arbitration of competent jurisdiction to have resulted from any 

dishonest, illegal or fraudulent act or the wilful  default or negligence on the part of any 

Indemnified Person. Subject to the foregoing, the GoUP agrees that no Indemnified Person 

shall have any liability whatsoever (whether in contract, tort, or otherwise) to the GoUP 

for or in connection with things done or omitted to be done pursuant to the Engagement.  

  5. The GoUP will notify (ADVISOR NAME) if the GoUP becomes aware of any claim, 

which may give rise to a liability pursuant to this indemnity.  

  6.  “Indemnified Persons” means (ADVISOR NAME) and all directors, officers, employees 

of (ADVISOR NAME).  
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  Schedule II  

 a)  Dispute Resolution  

 Any and all claims, disputes, questions or controversies involving the parties or any two or 

more of them and arising out of or in connection with this Agreement or the execution, 

interpretation, validity, performance, breach or termination hereof (including, without 

limitation, the provisions of this Schedule (collectively, hereinafter referred to as “ Disputes”) 

which cannot be finally resolved by such parties within sixty (60) calendar days of the arising 

of a Dispute by amicable negotiation and conciliation shall first be submitted  for settlement by 

informal arbitration to an arbitral panel consisting of one nominee of each  of such party as 

applicable. If any such panel, negotiating in good faith is unable to resolve and settle the 

Dispute within sixty (60) calendar days after the Dispute is first submitted to it, then any party 

shall be entitled to cause the Dispute to be submitted for arbitration pursuant to the terms of 

paragraph (b) hereof.  

 (b) Arbitration  

 Any dispute which is not settled after an attempt by the parties to the Dispute at amicable 

negotiations and conciliation under paragraph (a)  hereof, shall be finally resolved by final and 

binding arbitration under the provisions of the Arbitration and Conciliation Act, 1996 as 

modified from time to time and rules framed thereunder, the arbitration rules of Indian  Council 

of Arbitration and by three arbitrators appointed in accordance with the said rules. The 

Arbitration shall be held in Lucknow and all arbitration proceedings shall be conducted in 

English.  

 In connection with the arbitration proceedings, the parties to the Dispute hereby agree to co 

operate in good faith with each other and the arbitral tribunal and to use their respective best 

efforts to respond promptly to any reasonable discovery demand made by such party and the 

arbitral tribunal.  

 Except as otherwise required by law or any applicable stock exchange rules and regulations, 

the arbitral proceedings and the arbitral award ( the “Award”) shall not be made  public without 

the joint consent of the parties to the Dispute and, if not a party, (ADVISOR NAME) and each 

such party shall maintain the confidentiality of such proceedings or the Award, unless 

otherwise permitted by other such party in writing . The costs of the arbitration shall be borne 

by the parties to the Dispute in accordance with the provisions of the Arbitration and 

Conciliation Act 1996 as modified from time to time and rules framed there under  and 

applicable  provisions of the arbitration rules of  Indian Council of Arbitration. The Award may 

include interest from the date of any breach or  other violation  of this  Agreement and rate of 

such interest, if any, shall be specified by the arbitral tribunal and shall be calculated from the 

date of any such breach or other violation to the date when  the Award is paid in full.  

 Each of the parties expressly understands and agrees that the Award  shall be  the sole, 

exclusive, final and binding remedy between them regarding any and all Disputes presented to 

the arbitral tribunal. Application shall be made to any court with jurisdiction over the party ( or 

its assets) against whom the Award  is rendered for a judicial acceptance of the Award and an 

order of enforcement.  
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Annexure-II 

Guidelines for Advisors and Bidders 

   

No. 6/4/2001-DD-II  

Government of India  

Ministry of Disinvestment  

Block 14, CGO Complex  

New Delhi.  

Dated 13
th

 July, 2001.  

    

 OFFICE MEMORANDUM 

  Sub:  Guidelines for qualification of Advisors and Bidders seeking to acquire stakes in 

Public Sector Enterprises through the process of disinvestment  

Government has examined the issue of framing comprehensive and transparent guidelines 

defining the criteria for bidders interested in PSE-disinvestment so that the parties selected 

through competitive bidding could inspire public confidence.  Earlier, criteria like net worth, 

experience etc. used to be prescribed.  Based on experience and in consultation with concerned 

departments, Government has decided to prescribe the following additional criteria for the 

qualification / disqualification of the parties seeking to acquire stakes in public sector 

enterprises through disinvestment:  

 (a)      In regard to matters other than the security and integrity of the country, any conviction 

by a Court of Law or indictment / adverse order by a regulatory authority that casts a doubt on 

the ability of the bidder to manage the public sector unit when it is disinvested, or which relates 

to a grave offence would constitute disqualification.  Grave offence is defined to be of such a 

nature that it outrages the moral sense of the community.  The decision in regard to the nature 

of the offence would be taken on case-to-case basis after considering the facts of the case and 

relevant legal principles, by the Government.  

 (b)      In regard to matters relating to the security and integrity of the country, any charge-

sheet by an agency of the Government / conviction by a Court of Law for an offence 

committed by the bidding party or by any sister concern of the bidding party would result in 

disqualification.  The decision in regard to the relationship between the sister concerns would 

be taken based on the relevant facts and after examining whether the two concerns are 

substantially controlled by the same person/persons.  

  (c)      In both (a) and (b), disqualification shall continue for a period that Government deems 

appropriate.  

  (d)      Any entity, which is disqualified from participating in the disinvestment process, 

would not be allowed to remain associated with it or get associated merely because it has 

preferred an appeal against the order based on which it has been disqualified.  The mere 

pendency of appeal will have no effect on the disqualification.  

  (e)      The disqualification criteria would come into effect immediately and would apply to all 

bidders for various disinvestment transactions, which have not been completed as yet.  
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  (f)      Before disqualifying a concern, a Show Cause Notice why it should not be disqualified 

would be issued to it and it would be given an opportunity to explain its position.  

  (g)      Henceforth, these criteria will be prescribed in the advertisements seeking Expression 

of Interest (EOI) from the interested parties. The interested parties would be required to 

provide the information on the above criteria, along with their Expressions of Interest (EOI).  

The bidders shall be required to provide with their EOI an undertaking to the effect that no 

investigation by a regulatory authority is pending against them.  In case any investigation is 

pending against the concern or its sister concern or against its CEO or any of its 

Directors/Managers/employees, full details of such investigation including the name of the 

investigating agency, the charge/offence for which the investigation has been launched, name 

and designation of persons against whom the investigation has been launched and other 

relevant information should be disclosed, to the satisfaction of the Government.  For other 

criteria also, a similar undertaking shall be obtained along with EOI.  

   

-sd/-  

(A.K. Tewari)  

Under Secretary to the Government of India.  
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Annexure-III   

EXPRESSION OF INTEREST  

(To be forwarded on the letterhead of the interested party/lead  

bidder/member of the consortium submitting the EOI)  

Reference No.______________     Date ___________  

  To,  

ADVISOR NAME  

  Sub: GLOBAL  INVITATION OF EXPRESSIONS OF INTEREST  

FOR DISINVESTMENT OF ____% STAKE IN   (CO. NAME)  

Sir,  

  This is with reference to the advertisement dated ________ inviting Expression of Interest for 

(CO. NAME)  

  As specified in the advertisement, we have read and understood the contents of the 

Preliminary Information Memorandum (PIM) and are desirous of participating in the above 

disinvestment process, and for this purpose:  

  We propose to submit our EOI in individual capacity as __________________ (insert name 

of party)   

OR  

  We have formed/propose to form a consortium comprising of ____members as follows:  

   

1. ____________________________ (Insert name)  

2. ____________________________ (Insert name)  

3. ____________________________ (Insert name)  

   

   

We understand that ____% equity stake of (CO. NAME)  is proposed to be divested and we are 

interested in bidding for the same. We believe that we/our consortium/proposed consortium 

satisfies the eligibility criteria set out in relevant sections of the PIM including the guidelines 

for qualification of bidders seeking to acquire stakes in Public Sector Enterprises through the 

process of disinvestment issued by the Government of India vide Department of Disinvestment 
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OM No.6/4/2001-DD-II dated 13
th

 July 2001 and subsequent amendments/clarifications 

thereto.  

 We certify that in regard to matters other than security and integrity of the country, we have 

not been convicted by a Court of law or indicted or adverse orders passed by a regulatory 

authority which would cast a doubt on our ability to manage the public sector unit when it is 

disinvested or which relates to a grave offence that outrages the moral sense of the community.  

 We further certify that in regard to matters relating to security and integrity of the country, we 

have not been charge-sheeted by any agency of the Government or convicted by a Court of 

Law for any offence committed by us or by any of our sister concerns.  

  We further certify that no investigation by a regulatory authority is pending either against us 

or against our sister concerns or against our CEO or any of our Directors/Managers/ 

employees.  

 We undertake that in case due to any change in facts or circumstances during the pendency of 

the disinvestment process, we are attracted by the provisions of disqualification in terms of the 

subject guidelines, we would intimate the GOUP of the same immediately.  

The Statement of Legal Capacity and Request for Qualification as per formats indicated 

hereinafter, duly signed by us/respective members, who jointly satisfy the eligibility criteria, 

are enclosed.  

  We shall be glad to receive further communication on the subject.  

   

Enclosure:          

 Yours faithfully,  

1. Statement of Legal Capacity       

   

2. Request for Qualification        

 Authorised Signatory  

                 For and on behalf of the party/consortium  
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Annexure-IV 

Statement Of Legal Capacity 

(To be forwarded on the letterhead of the interested party / each member of the consortium 

submitting the EOI).  

Reference No.______________     Date ___________  

 To,  

Senior Vice President & Head Regional Office  

ADVISOR NAME  

  Sub: GLOBAL  INVITATION OF EXPRESSIONS OF INTEREST  

FOR DISINVESTMENT OF ____% STAKE IN  

(CO. NAME)  
Sir,  

 This is with reference to the advertisement dated ________ inviting Expression of Interest for 

(CO. NAME)   

We have read and understood the contents of the PIM and the advertisement and pursuant to 

this hereby confirm that:  

We satisfy the eligibility criteria laid out in the PIM and the advertisement.  

We are a member of the consortium (constitution of which has been described in the 

Expression of Interest), which jointly satisfies the eligibility criteria as detailed in the PIM.*  

We have agreed that ________(insert member’s name) will act as the lead member of our 

Consortium.*  

 

  We have agreed that ______________(insert individual’s name) will act as our representative 

on our behalf and has been duly authorized to submit the EOI. Further, the authorized signatory 

is vested with requisite powers to furnish such letter and Request for Qualification and 

authenticate the same.*  

We have agreed that (insert the name of the individual) chosen as representative of our 

consortium and on our behalf and has been duly authorized to submit the EOI.  Further, the 

authorized signatory is vested with requisite powers to furnish such letter and Request for 

Qualification and authenticate the same.*  

   Yours faithfully,  

Authorised Signatory  

For and on behalf of (party/member)  

   

   

*Strike off whichever clause is not applicable  
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Annexure-V 

Request For Qualification 

(To be submitted in respect of interested party/each member of the consortium)  

Name of the interested Party(ies)/Member(s) ___________________________  

  1.        Constitution (Tick, wherever applicable)   

  i)                     Public Limited Company      

ii)                   Private Limited Company     

iii)                  Others, if any (Please specify)     

  §          If the interested party is a foreign company/ OCB, specify list of statutory approvals 

from GoUP/ RBI/ FIPB applied for/ obtained/ awaiting:  

2.        Sector (Tick, wherever applicable)  

i)                     Public Sector     

ii)                   Joint Sector     

iii)                  Others, If any (Please specify)     

3.        Details of Shareholding       

4.        Role/ Interest of each Member in the Consortium (if 

applicable)  

   

   

5.        Nature of business/products dealt with  

   

:  

6.        Date & Place of incorporation  

   
:  

7.        Date of commencement of business  

   

:  

8.        Full address including phone No./fax No.  

   

:  

i)                     Registered Office  

   

    

:  

ii)                   Head Office    

       

:  

9.        Address for correspondence       

  

:  
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10.      Salient features of financial performance for the last 

three years  

    

:  

  11.     Basis of eligibility for participation in the process (Please mention details of your 

eligibility) as under:  

Please attach most recent Audited Statement of Accounts/Annual Report. Additionally, please 

provide a chartered account/auditor certificate certifying the Turnover and Net Worth as 

defined in the Eligibility criteria.  

12.     Please provide details of all contingent liabilities that, if materialised, that have or would 

reasonably be expected to have a material adverse affect on the business, operations (or 

results of operations), assets, liabilities and/or financial condition of the Company, or other 

similar business combination or transaction.  

  13.     Contact Person(s):  

i)                     Name:  

ii)                   Designation:  

iii)                  Phone No.:  

iv)                  Mobile No.:  

v)                   Fax No.:  

vi)                  Email:  

 Yours faithfully,  

Authorised Signatory  

For and on behalf of the (party/member)  

Authorised Signatory  

For and on behalf of the consortium  

   

Place :  

Date :  

  Note: Please follow the order adopted in the Format provided.  If the interested party is 

unable to respond to a particular question/ request, the relevant number must be nonetheless be 

set out with the words “ No response given” against it.    
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Annexure-VI 

QUALIFICATION FOR BIDDERS  

 1. Introduction  

  1.1 In a strategic sale, apart from Government’s interest in receiving a good return or price 

for its companies, the Government is also concerned that the company, which is taken 

over, should function well after disinvestment.  The strategic buyer should be able to 

bring in more capital and improved technology, wherever needed, introduce better 

management practices and should be in a position to take proper care of the work force. 

In short, the strategic partner is expected to have a good track record of performance so 

that the Government can be satisfied that its assets are being passed on to capable hands.  

  1.2 In order to achieve this objective, it is important that the Government evolves a selection 

procedure that ensures that only those entities get selected as strategic partners who 

possess:  

·          The requisite managerial and financial strength.  

·          A proven track record of following good corporate practices.  

·          A good reputation as regards integrity.  

 1.3 To address these considerations and to ensure greater transparency of the process, the 

Ministry has taken the step to publish these “Guidelines on qualifications for Bidders” to 

enable the bidders to understand the requirements expected of them.  

  1.4 While any company, domestic or foreign, in private or public sector, can take part in a 

strategic sale process, depending on the unique features   of a case, and taking   into   

consideration   all relevant   factors   including monopoly issues, Government can 

always impose reasonable restrictions, in specific cases, in public interest.  

1.5 The bidders are selected through a competitive bidding process but, for Government 

companies to pass into private hands, there are some critical areas which government 

has to ensure that the bidder is capable of complying with. These critical areas are: -  

·      Financial capabilities of the bidder  

·       Technical and Legal capacity of the bidder  

·       FDI restrictions  

·       Integrity of the bidder  

·       Security considerations  

1.6 The qualification/eligibility criteria for the bidders arise at two stages of the bidding 

process:  

·      At the time of submission of Expression of Interest (EoI).  

·      At the time of submission of the financial bid which comes much 

later and at the end of the    process.  

2. Financial Capacity  

2.1 Since the bidder has to buy a block of shares typically involving a substantial financial 

outlay, it has to be ensured that, companies which are financially sound and capable vis-

à-vis the size and business of the CPSUs being disinvested, are only allowed to bid.  The 

‘open offer’ requirement of SEBI and ‘Put/Call’ option add further to the financial 

strength/capacity required.  Therefore, while issuing an advertisement in the newspaper 

and website for inviting bidders to take part in the disinvestment process through  

submission of EOI (financial bids come much later at the end of the process) the 
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qualifying minimum networth criteria and/or minimum turnover required of the bidding 

company is specified.  This gives a fair idea of the size and financial strength of the 

bidding company.  Besides, relevant financial and performance details are also sought 

for.  For example, while seeking EOI from bidders in MECON Ltd., the minimum 

annual turnover stipulation was Rs. 150 crore and networth Rs. 50 crore, whereas in 

VSNL minimum networth was specified as Rs. 2500 crore as VSNL was a much bigger 

company.  In case of consortium bids, Government may insist on each consortium 

member satisfying individually a minimum networth/turnover criteria to be included as a 

member of the consortium.  In the case of VSNL, each consortium member had to 

satisfy the minimum networth criteria of 10% i.e. Rs. 250 crore. In some cases, in 

addition to this or in lieu thereof, Government may require majority networth 

contribution from the lead bidder.  For example, in the case of Shipping Corporation of 

India, the networth criteria is Rs. 800 crore but it has been specified that the lead 

member of the consortium must have a networth of at least Rs. 408 crore (i.e. 51%).  At 

this stage, those of the bidders who satisfy these criteria, get shortlisted and get on to the 

next stage.  

2.2 At the stage of submission of the financial bids, the prospective bidders are required to 

furnish a bank guarantee which is retained only in the case of the highest bidder.  This is 

meant to bind him to fulfil his commitments till the successful closing of the transaction.  

2.3 Before accepting the financial bid of any party, a certificate is required either from the 

banker or from an independent Chartered Accountant that the bidder has got enough 

funds to complete the transaction.  In addition to that the bidder gives an undertaking 

that he has not been prohibited by any agreements with others from acquiring the equity 

stake from government.  

2.4 These prerequisites are also a deterrent to bidders who may be having unhealthy balance 

sheets.  The bank guarantee is a further proof of their financial standing and reputation 

in the financial world.  

3. Technical and Legal capacity  

3.1 Every company must provide along with the EOI a representation, duly executed by its 

authorised official/ representative that it has the requisite corporate authorization to 

submit the EOI and that all information provided in the EOI is complete and accurate in 

all material respects to the best of their knowledge. If, at a subsequent date, it is 

discovered that the company or any consortium member did not either possess the 

requisite authorization or that any part of the information provided in the EOI was not 

complete or accurate in any material respect, the Government reserves the right to 

disqualify such company or consortium or member of the consortium from the process.  

3.2 To access the technical capabilities of the prospective bidder, the Government may ask 

them to provide a business plan so that the Government is assured of continued services 

to the satisfaction of the user. In case of Air India, the business plan was sought in 

advance.  In certain cases, Government may even require the bidders to satisfy a criteria 

of minimum experience in a particular business/sector, say manufacturing.  

3.3 The bidder is required to submit enough information in the EOI for Government to 

 assess the bidding entity’s managerial, financial and technical capability.  Typically, 

the EOI would contain the following details:  

(i) Executive Summary: This provides a brief description of the bidding company 

and (where appropriate) of each member in the consortium, containing details like 

ownership structure, write up on business history and growth, business areas / 

activities, respective revenue details, etc. It includes a brief commentary on the 
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capability of the company / consortium, as demonstrated, inter alia, in its past track 

record, to run its own business.  

(ii) The Applicant: The full name, address, telephone and facsimile numbers, 

e-mail address of the company or of each member of the consortium and the names 

and the titles of the persons who are the principal points of contact.  

(iii)Basic Information:  This contains the details of the place of incorporation, 

registered office, current directors, key management personnel and principal 

shareholders of the company/companies in the consortium. It also contains a copy 

of its current Memorandum and Articles of Association and copies of audited 

accounts for the last three years of the company / companies in the consortium. (The 

latter details help in evaluating financial capabilities as well).  

(iv)  Management Organization: An overview of the applicant's senior 

management and organization structure and in the case of a consortium, that of each 

   member; summaries of the roles and responsibilities of the directors, key 

management personnel of the applicant and, in case of a consortium, those of each 

member.  

(v) International Operations / Joint Ventures / Alliances:  Brief write up of 

the company's or, in the case of a consortium, of the members, of their international 

operations, joint ventures / alliances (whether international or domestic), nature and 

size of such operations, equity ownership, if applicable, copies of the audited 

accounts for the last one year of such companies.  

(vi) Professional Advisors:  The names and addresses of those companies and the 

professional firms, if any, who are (or will be) advising the applicant/consortium, 

together with the names of the principal individual advisors at those companies and 

firms.  

(vii)  Outstanding Litigation:  Each company, and each member of a consortium 

must provide with the EOI a statement of pending litigation.  

4. Foreign Direct Investment (FDI) Restrictions  

4.1 In case of foreign bidders, the prospective buyer has to comply with the sectoral Foreign 

Direct Investment (FDI) caps determined by Government of India and revised from time 

to time.  In some cases of disinvestment, the FDI restrictions on the bidder are more 

onerous than the sectoral restrictions.  These could be typically those PSUs, which are 

into businesses, which are sensitive to national security.  For example, in the case of Air 

India, Government decision is to sell 40% stake but a restriction of maximum 26% 

foreign holding was incorporated.  In the case of Shipping Corporation of India, foreign 

holding has been restricted to 25% though there is no FDI restriction for the shipping 

sector.  

5. Integrity of the bidder  

5.1 The Ministry of Disinvestment has laid down specific guidelines vide letter 

no.6/4/2001/DD-II dated 13
th
 July 2001 (Annexure – II) for qualification in terms of 

integrity of bidders seeking to acquire stakes in Public Sector Enterprises through the 

process of disinvestment.  The prospective bidders have to give an undertaking at the 
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stage of submission of Expression of Interest (EOI) that they are eligible as per the 

criteria fixed by the said guidelines and the bidders also have to make disclosures 

regarding pending proceedings/investigations as per para (g) of these guidelines.  

6. Security Considerations  

6.1 As PSUs, the companies were wholly or substantially owned by the Government and 

were operated and managed by the Board of the company under the administrative 

control of the Ministry concerned. In this arrangement, security consideration, if any, 

were taken care of.  At the time of transfer of these companies to private players, the 

Government has to ensure that the security of the country is not jeopardized through use 

/ abuse of these companies.  

6.2 Government has excluded the “strategic areas” from disinvestment, (strategic areas 

being defence related, atomic energy with few exceptions and railway transport).  

However, sectors like Airlines, Telecommunication etc. could also be called upon to 

provide strategic services in times of war or otherwise.  In such cases, Government may 

require a separate security clearance for each bidder.  In addition, to protect the security 

of the country, provisions are made in the transaction documents to deter the purchaser 

from misuse of the company.  In addition, there are covenants in the Agreements, which 

oblige the new management to provide emergency services to the Government in times 

of need.  In such cases the strategic partner may be asked to disclose his source of funds 

and give an undertaking that he would ensure that no prohibited person (‘prohibited 

person’ being a person who constitutes a threat to the security requirements of the 

nation) gets control of the company.  If needed, restrictions in foreign shareholding can 

also be imposed.  For example, as referred to earlier, in the disinvestment of Shipping 

Corporation of India, bidders are allowed to form Joint Venture Companies along with a 

foreign partner but with a cap of 25% of foreign partners’ holding.  

6.3 Further, the companies which have been charge-sheeted or convicted on matters relating 

to “national security or integrity” under the provision of the Indian Penal Code or 

Official Secrets Act or other relevant legislation, are disqualified from the bidding 

process. (See para (b) Annexure II)  

7. Confidentiality Undertaking  

7.1 On being found suitable after submitting the EOI, the Qualified Interested Parties are 

required to enter into a Confidentiality Undertaking with the Government.  Only then 

are they allowed to participate in the disinvestment process.  

7.2 Typically, this undertaking requires that the potential bidders do not misuse  this 

wealth of information. It is not uncommon for competitors to send a bogus team to 

discover the trade secrets of the other parties.  The undertaking is made by the bidder in 

favour of President of India (acting through Joint Secretary of the administrative 

ministry), the company and advisors to treat all the confidential information in 

confidence and not to disclose to any person, the fact that he has been provided the 

‘Confidential Information’ or has inspected any confidential documents or the 

discussion/negotiation regarding the transaction.  

7.3 ‘Confidential Information’ means all information, concerning the business, operations, 

prospects, finances, or other affairs of the company. It includes, but is not limited to, 

documents delivered in connection with a due diligence investigation, information 

concerning business activities, products, specifications, data, know-how, compositions, 

designs, sketches, photographs, graphs, drawings, research and development, marketing 

or distribution methods and processes, customer lists, customer requirements, price lists, 

market studies, computer software and programs, database technologies, systems 
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structures and architectures, historical financial projects and budgets, historical and 

projected sales, capital spending budgets and plans, current or prospective financing 

sources, the names and background of personnel, personnel training techniques and 

materials.  

7.4 Confidentiality undertaking also provides that the bidder shall not deal with any officer, 

Director or employee of the Govt. or Company, regarding the business, operations, and 

prospects or financing of the company without advisor's express written consent.  

7.5 The confidentiality undertaking contains an indemnity clause, whereby the bidder agrees 

to indemnify the advisor, the Govt. and the company against any damages, loss, cost or 

liability arising out of any unauthorized use or disclosure by the bidder.  

7.6 The undertaking stipulates that the Strategic Partner will use the Confidential 

Information only to assist the Strategic Partner in the evaluation of the Transaction and 

determine whether or not to proceed with the Transaction and the Strategic Partner 

will not use the Confidential Information for any purpose other than the Transaction or 

in any other manner whatsoever and shall particularly ensure that the interests of the 

Company/Advisors/Government are not adversely affected in any manner whatsoever.  

7.7 The undertaking stipulates that in case the Bidder or any Consortium Member decides 

not to proceed with the Transaction or if the Advisors or the Government notifies the 

Bidder or any Consortium Member that the Government does not wish the Bidder or any 

such Consortium Member to consider the Transaction any further, the terms of the 

Undertaking survive the date of receipt of notification of such decision by the relevant 

party.  

7.8 The Bidder agrees through the undertaking that after termination of access of the bidder 

by the Government, all documents or other materials furnished by such 

Company/Advisors/Government to the Strategic Partner, including those constituting 

Confidential Information, together with all copies and summaries  thereof in the 

possession or under the control of the Strategic Partner, will be  destroyed.   

7.9 The language of the Undertakings may vary depending on the case, based on legal 

advice.  

8. Qualification of Companies/Consortia  

8.1 The advertisement for the transaction indicates the broad qualifications of the 

prospective bidders. Based on the information submitted in EOIs, the Ministry and the 

advisors carry out an evaluation of the qualifications of the companies/consortia and 

subsequently notify in writing those companies / consortia which qualify to participate 

in the next stage of the process.  

8.2 However, where a Consortium has submitted the EOI, it is generally expected that there 

shall not be any changes in the Members of the Consortium consequent to the 

submission of EOI.  

8.3 If a Consortium bidder desires a change in the Consortium by inclusion/exclusion of 

members or if a non-Consortium bidder desires to form a Consortium by inducting new 

Member(s), it shall have to seek an approval from GoUP for such change.  Such requests 

would be entertained only before the financial bids are received by Government.  

8.4 Where the Bidder is a Consortium, the stake in the ordinary share capital of the 

company can be acquired and held either through an investment vehicle ("Special 

Purpose Vehicle") or through direct holding in the company by each Member or through 

any Group Company (ies).  
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9. Additional Information  

9.1 Government reserves the right to seek any additional indemnities, warranties, 

representations or performance obligations from the bidders or any of their group 

companies to Government’s sole satisfaction.  

10. Reasons for Disqualification  

10.1 Notwithstanding anything to the contrary contained in the Request for Proposal 

document and without prejudice to any of the rights or remedies of Government, 

Government shall be entitled in its sole discretion to determine that a Bidder is to be 

disqualified at any stage of the process and its participation in the Strategic Sale process 

and/or its Technical Proposal and/or Financial Bid dropped from further consideration 

for any of the reasons including without limitation those listed below:  

(i) if a misrepresentation/false statement is made by the bidder/Member, at any 

stage in the Strategic Sale process, whether in the Technical Proposal, the 

Financial Bid, supporting documentation or otherwise and whether written or 

oral;  

(ii) if the Technical Proposal submitted by the bidder is in any respect 

 inconsistent with, or demonstrate any failure to comply with, the provisions 

of  the Request for Proposal ;  

(ii) if the Financial Bids submitted by the bidder is inconsistent with the 

requirements of the Request for Proposal in any respect, including not being 

accompanied by an Ernest Money Guarantee of the specified amount or the 

Financial Bid being conditional in any respect;  

(iv) failure to comply with any other material requirement of this Request for 

Proposal;  

(v) Government is not satisfied with sources of funds/ownership structure of the 

bidder.  

(vi) failure to comply with the reasonable requests of Government in relation to 

the Strategic Sale process.  

(vii) Breach of Confidentiality Undertaking executed by the bidder.  

(viii) if it is discovered at any time that a bidder is subject matter of winding 

up/insolvency or other proceedings of a similar nature;  

(ix) any information regarding the bidder which becomes known to 

Government/Company/Advisor and which is  detrimental to Strategic Sale 

process and/or the interests of the Company.  

(x) initiation or existence of any legal proceedings, by or against the bidder in 

respect of Company, which proceeding may be prejudiced by the 

participation of the bidder in the selection process or the transaction, e.g. 

inspection by a bidder of case files of the Company of matters filed against 

that bidder; and  
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(xi) the bidder or if the bidder is a Consortium then any member of such 

Consortium not being qualified to participate in the process pursuant to the 

Government of India office memorandum No. 6/4/2001-DDII dated July 13, 

2001 as amended from time to time.  

10.2 If information becomes known after the bidder has been qualified, at any stage, to 

proceed with the Strategic Sale process, which would have entitled Government to reject 

or disqualify the relevant bidder/Consortium, Government reserves the right to reject or 

disqualify the relevant bidder/Consortium at the time, or at any time, such information 

becomes known to Government.  Where such party is a Consortium, Government may 

disqualify the entire consortium, even if it applied to only one member of the 

Consortium.  

10.3.   Government determination that one or more of the events specified under paragraph 10 

has occurred shall be final and conclusive.   

11. Formats for submitting EOIs by interested parties  

11.1 The formats for submitting Expression of Interest, statement of Legal Capacity and 

Request For Qualification (RFQ) are enclosed as    Annexure III, IV, and V.  
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Annexure - VII  

VALUATION METHODOLOGIES 

1         Disinvestment Commission's Recommendations 

Keeping in view the above problems regarding valuation specific to a PSU, the issue was 

discussed in detail by the Disinvestment Commission in its First Report. Underlining the 

importance of valuation, the Commission felt that the valuation of equity of a firm gains 

importance in case of disinvestment of companies which are not listed or in cases where capital 

markets may not fully reflect the intrinsic worth of a share disinvested earlier.  

Disinvestment Commission, in its Discussion Paper while emphasizing that valuation should 

be independent, transparent and free from bias, has discussed three methods of valuation:  

(i) The 'Discounted cash flow' (DCF) approach relates the value of an asset to the present 

value of expected future cash flows of the asset.  

(ii) The 'Relative valuation' approach is used to estimate the value of an asset by looking at the 

pricing of comparable assets relative to a common variable like earnings, cash flows, book 

value or sales.  

(iii) The 'Net asset value' approach provides another basis for valuation.  

Regarding the application of Valuation Methods, Disinvestment Commission felt that the use 

of a particular method of valuation will depend on the health of the company being evaluated, 

the nature of industry in which it operates and the company's intrinsic strengths. The depth of 

capital markets will also have an impact on the valuation. For example, in the United Kingdom, 

the London Stock Exchange has helped in creating markets by enabling credible price 

discovery for the shares of privatised companies listed on the exchange. Although valuation 

methods will indicate a range of valuations, Disinvestment Commission felt that some 

discounts might need to be applied for arriving at the final value depending on the liquidity of 

the stock and the extent of disinvestment:  

a) ‘Lack of marketability' discount takes into account the degree of marketability (or the lack 

of it) of the stocks being valued. This is applicable especially to cases, which had been 

disinvested earlier and have been referred for disinvestment again. Discount on this 

consideration stems from the fact that an investor will probably pay more for a liquid stock 

than for a less liquid one. However, the concern of an overhang of supply may adversely 

affect valuation even for liquid stocks.  

b) Disinvestment Commission felt that the extent of disinvestment in core, non-strategic & 

non-core PSUs would have a bearing on the valuation process. The transfer of a 

controlling block may help to reduce the discount that has to be applied, as the prospective 

investor would be willing to pay a certain 'control premium' towards enhanced 

management participation, board control and majority shareholder rights.   

c) If all the businesses of a PSU are not equally profitable, it may be necessary to restructure 

the business before disinvestment. However, if this is not possible, a minority discount 

may have to be applied.  
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Disinvestment Commission also sought to correct some erroneous perceptions about valuation. 

There is a general perception that since valuation models are quantitative, valuation is 

objective. The Commission felt that though it is true that valuation does make use of 

quantitative models, the assumptions made as inputs to the model leave plenty of room for 

subjective judgments. At the same time, there may be no such thing as a precise estimate of a 

value. Even at the end of the most careful and detailed valuation of a company, there could be 

uncertainty about the final numbers, as they are shaped by assumptions about the future of the 

company's operations.  

Another wrong perception sought to be corrected by the Commission was the relationship 

attributed between valuation and market price. The benchmark for most valuations remains the 

market price (either its own price, if it is listed or that of a comparable company). When the 

value from a valuation analysis is significantly different from the market price, the two 

possibilities are that either one of the valuations could be incorrect. The Commission felt that 

the valuation done before listing takes into account anticipated factors, whereas market price 

reflects realized events that are influenced by unanticipated factors. However, a specific 

valuation itself may not be valid over a period of time. It is a function of the competitive 

position of the company, the nature of market in which it operates and Government policies. 

Therefore, it may be appropriate to update or revise valuations.  

In cases where strategic sale is done with transfer of management control, the Commission felt 

that asset valuation should also be done. The views of the Commission in this regard are as 

follows:  

"Strategic sale implies sale of a substantial block of Government holdings to a single party 

which would not only acquire substantial equity holdings of upto 50% but also bring in the 

necessary technology for making the PSU viable and competitive in the global market. It 

should be noted that the valuation of the share would depend on the extent of disinvestment 

and the nature of shareholder interest in the management of the company. Where Government 

continues to hold 51% or more of the share holding, the valuation will relate mainly to 

the shares of the companies and not to the assets of the company. On the other hand, where 

shares are sold through strategic sale and management is transferred to the strategic partner, the 

valuation of the enterprise would be different, as the strategic partner will have control of the 

management. In such cases, the valuation of land and other physical assets should also be 

computed at current market values in order to fix the reserve price for the strategic sale.  

To get best value through strategic sales, it would be necessary to have a transparent and 

competitive procedure and encourage enough competition among viable parties."  

2         Valuation Methodologies being followed 

Making a valuation requires an examination of several aspects of a company's activities, such 

as analysing its historical performance, analysing its competitive positioning in the industry, 

analysing inherent strengths/weaknesses of the business and the opportunities/threats presented 

by the environment, forecasting operating performance, estimating the cost of capital, 

estimating the continuing value, calculating and interpreting results, analysing the impact of 

prevailing regulatory frame work, the global industry outlook, impact  of technology and 

several other environmental factors.  

Based on the recommendations of the Disinvestment Commission and in keeping with the best 

market practices the following four methodologies are being used for valuation of PSUs: -  

a) Discounted Cash Flow (DCF) Method.  

b) Balance Sheet Method.  
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c) Transaction Multiple Method.  

d) Asset Valuation Method.  

While the first three are business valuation methodologies generally used for valuation of a 

going concern, the last methodology would be relevant only for valuation of assets in case of 

liquidation of a company. In addition, in case of listed companies, the market value of shares 

during the last six months is also used as an indicator.  However, most PSU stocks suffer from 

low liquidity and the price determination may not be always efficient.  Moreover, there could 

be increased trading activity after announcement of the disinvestment, which could be on 

account of high market expectation of the bid price and even based on malafide intent.  This 

could lead to the price being traded up to unsustainable levels, which is not desirable.  

2.1        Discounted Cash Flow (DCF) method 

The Discounted Cash Flow (DCF) methodology expresses the present value of a business as a 

function of its future cash earnings capacity. This methodology works on the premise that the 

value of a business is measured in terms of future cash flow streams, discounted to the present 

time at an appropriate discount rate.  

This method is used to determine the present value of a business on a going concern 

assumption.  It recognises that money has a time value by discounting future cash flows at an 

appropriate discount factor. The DCF methodology depends on the projection of the future 

cash flows and the selection of an appropriate discount factor.  

When valuing a business on a DCF basis, the objective is to determine a net present value of 

the free cash flows ("FCF") arising from the business over a future period of time (say 5 years), 

which period is called the explicit forecast period.  Free cash flows are defined to include all 

inflows and outflows associated with the project prior to debt service, such as taxes, amount 

invested in working capital and capital expenditure.  Under the DCF methodology, value must 

be placed both on the explicit cash flows as stated above, and the ongoing cash flows a 

company will generate after the explicit forecast period.  The latter value, also known as 

terminal value, is also to be estimated.   

The further the cash flows can be projected, the less sensitive the valuation is to inaccuracies in 

the assumed terminal value.  Therefore, the longer the period covered by the projection, the 

less reliable the projections are likely to be.  For this reason, the approach is used to value 

businesses, where the future cash flows can be projected with a reasonable degree of reliability.  

For example, in a fast changing market like telecom or even automobile, the explicit period 

typically cannot be more than at least 5 years.  Any projection beyond that would be mostly 

speculation.  

The discount rate applied to estimate the present value of explicit forecast period free cash 

flows as also continuing value, is taken at the "Weighted Average Cost of Capital" (WACC). 

One of the advantages of the DCF approach is that it permits the various elements that make up 

the discount factor to be considered separately, and thus, the effect of the variations in the 

assumptions can be modelled more easily.  The principal elements of WACC are cost of equity 

(which is the desired rate of return for an equity investor given the risk profile of the company 

and associated cash flows), the post-tax cost of debt and the target capital structure of the 

company (a function of debt to equity ratio). In turn, cost of equity is derived, on the basis of 

capital asset pricing model (CAPM), as a function of risk-free rate, Beta (an estimate of risk 

profile of the company relative to equity market) and equity risk premium assigned to the 

subject equity market.  
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For example, the following profit and loss account shows the computation of the Profit Before 

Depreciation, Interest and Tax (PBDIT) of Company X for the first year of business 

projections:  

Figure 1: Profit and loss account of Company X   Rs million  

Revenue     

Sales receipts  500  

Expenses     

Consumption of material  300  

Other overheads  50  

Total expenses  350  

PBDIT  150  

  Computation of Free Cash Flow to Firm (‘FCF’):  Free cash flow (FCF) for a year is derived 

by deducting the total of annual tax outflow inclusive of tax shield enjoyed on account of debt 

service, incremental amount invested in working capital and capital expenditure from the 

respective year’s profit before depreciation interest and tax (“PBDIT”) for the explicit period.   

Therefore, for Company X, the computation of FCF would look like the following:  

 Figure 2: FCF computation for Company X    Rs million  

   Year 1  Year 2  Year 3  Year 4  Year 5  

PBDIT of Company X *  150  200  300  400  500  

Less: Income tax (assumed)  -20  -40  -60  -80  -100  

Less: Capital expenditure (assumed)  -50  -50  -50  -50  -50  

Less: Incremental working capital (assumed)  -25  -50  -75  -100  -125  

FCF  55  60  115  170  225  

* Notice that a growth has been assumed in the PBDIT  

Weighted Average Cost of Capital (‘WACC’)  

The FCF is then discounted at a discount rate, which represents the WACC.  The computation 

of the WACC is set out below:  

Figure 3: WACC parameters  

Cost of equity  Assumption  

Risk Free Rate  Yield to maturity on Government of India Securities based on current 

traded value (preferably these should be of a long-term tenor beyond the 

forecast period i.e. minimum 10 years)  

Beta  For the purpose of analysis, average unlevered beta of listed industry 

comparables is computed, which is then levered to the Company’s own 

target debt equity ratio  

The levered (equity) Beta of a scrip is a measure of relative risk to 

market, arithmetically computed as covariance of equity and market 

return divided by variance of market return (over a long historical data 

run) followed with certain adjustments  
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Equity Risk Premium  = Beta * (Market Risk Premium)  

Market Risk Premium is equal to the difference of average market return 

and risk free rate #  

Cost of Equity  =Risk Free Rate + (Equity Risk Premium*Beta)  

Cost of debt     

Estimated Corporate 

Tax Rate  

Current corporate tax rate in India  

Comp’s Pre-Tax Cost 

of Debt  

Cost of debt provided by the Management  

Comp’s After-Tax 

Cost of Debt  

Pre-Tax Cost of Debt*(1-Tax Rate) @  

Target Debt equity 

ratio  

Average debt equity ratio of the Company  

WACC  (Debt/Total Capital)*(After-Tax Cost of Debt)+(Equity/Total 

Capital)*(Cost of Equity)  

@ This is the tax shield referred to earlier.  

# Higher the beta means more riskier the stock, beta = 1 means the stock of the 

company is in perfect synchronise with the sensex (average market return). Higher than 

one means the stock is more volatile (and hence more risky) than the sensex and lower 

than one means the stock is less volatile (and hence less risky).  

  To illustrate, for Company X, the computation of WACC typically could be as follows:  

Figure4: WACC calculation for Company X  

Cost of Equity     Assumptions  

   Risk Free Rate  9.00%  10-year Treasury GoI Bond Yield  

   Beta  1.50  Unlevered beta of industry comparables, levered to Company X 

debt equity ratio (high risk stock!)  

   Equity Risk Premium  9.00%  Total Stock Returns less Treasury Bond Total Returns.  Market 

Risk Premium is equal to the difference of average market 

return and risk free rate.  Average market return has been 

assumed to be 18% and beta has been assumed to be 1.5.  

   Cost of Equity  22.50%  =  Risk Free Rate + (Equity Risk Premium*Beta)  

Cost of Debt        

   Estimated Corporate Tax 

Rate  

35.70%  Current corporate tax rate in India  

   Comp’s Pre-Tax Cost of 

Debt  

16.50%  Cost of debt provided by the Management  

   Comp’s After-Tax Cost 

of Debt  
10.61%  Pre-Tax Cost of Debt*(1-Tax Rate)  

Target Debt equity ratio  1.00  Average debt equity ratio of Company X for past five years  

WACC  16.55%  (Debt/Total Capital)*(After-Tax Cost of Debt)+(Equity/Total 

Capital)*(Cost of Equity)  
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Based on the WACC, arrived as above, the FCF of each year is discounted to the present 

period.  This factor is known as the discounting factor.   

Discount factor =  Discount factor of previous year  

    (1 + WACC)  

In year 1, the discount factor is equal to 1.  Thus, the discount factor of Company X for the first 

year will be as follows:  

Discount factor for year 1 =  1 / (1 + 0.1655)   = 0.858  

Discount factor for year 2 = 1 / (1 + 0.1655)
2
  = 0.736, and so on for year 3 etc.  

Therefore, for Company X, the computation of discounted cash flow (DCF) is as follows:  

Figure 5: DCF computation for Company X    Rs million  

   Year 1  Year 2  Year 3  Year 4  Year 5  

                  

FCF  55  60  115  170  225  

                  

Discounting factor based on WACC  0.858  0.736  0.632  0.542  0.465  

                  

Discounted cash flows  47  44  73  92  105  

                  

The value arrived through the submission of the DCF of the explicit period is known as the 

primary value.  The primary value of the business of Company X as computed above is Rs 

361 million.  

Terminal Value  

This value reflects the average business conditions of the Company that are expected to prevail 

over the long term in perpetuity i.e. beyond the explicit period.  The DCF approach assumes 

that by the terminal date, the business will have achieved a steady state and will be growing at 

a constant rate.  

At the end of the explicit period the terminal value is calculated as follows:  

Terminal Value = Terminal Cash flow (for last year of explicit period) * (1 + g)  

    Discount Factor - g  

Where;     Discount Factor  =  Weighted Average Cost of Capital, and;  

  g  = Estimate of average long term growth  

rate of cash flows in perpetuity assumed to be 5%  

Therefore, for Company X, the computation of terminal value is as follows:  
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Terminal Value =  105 * (1 + 0.05) / (0.1655 - 0.05)  = Rs. 951 million  

This is further discounted to the valuation date to provide the contribution of continuing cash 

flows in the total net present value. This net present value is commonly known as the 

"Enterprise Value" (EV) which is the sum of value of debt as well as equity. To arrive at the 

Equity value, the outstanding net debt as on the valuation date is deducted from the Enterprise 

value.  

Figure 6: Valuation of Company X based on DCF methodology Rs million  

   Rs million  

Primary value  361  

Terminal value  951  

Enterprise value  1,311  

Add: Value of surplus land outside factory area (assumed)@  200  

Less: debt (assumed)  -600  

Equity value of Company X  911  

@ This is being shown to illustrate that DCF captures only cash flows from core 

business. Therefore, the non-core asset value should be added to arrive at EV.  

The DCF methodology is the most appropriate methodology in the following cases:  

    Where the business is being transferred / acquired on a going concern basis;  

    Where the business possesses substantial intangibles like brand, goodwill, marketing and 

distribution network, etc;  

    Where the business is not being valued for the substantial undisclosed assets it possesses.  

The DCF methodology is considered to be the best methodology for valuation the world over 

because it takes into account all the factors relevant for valuation. It takes into consideration all 

the cash flows available to stakeholders of a firm and the necessary outflows, as estimated for 

the future. Further, the net present value takes into account the cost of debt, cost of equity and 

target capital structure.  It also takes into account the risks to which the enterprise is 

exposed. The discount rate (i.e. the average expected return on capital employed) is based on 

the overall risk perception of the business. It also takes into account the value of the non-core 

assets of the company. Any business has two kinds of assets - core assets that are a part of the 

business and non-core assets that are not directly utilized as part of core operations and hence 

can be treated as surplus assets. The asset value of core assets is reflected in the cash flows of 

the company and, therefore, should not be added separately to it. However non-core assets are 

not reflected in the cash flows. Therefore, asset valuation of non-core assets should be done 

separately and should be added to DCF valuation.  

Being fundamentally driven by future business plan of the company and associated cash flows, 

a prudent DCF valuation should be able to capture the capital costs for renovation and 

modernization of plant and machinery. The    age and condition of assets like plant and 

machinery and their replacement value would be relevant for estimating expenditure on their 

replacement whenever necessary. This expenditure will reduce cash flows and DCF value. 

Valuation of plant and machinery would be a relevant item that would influence the DCF 

valuation. For example, a person acquiring a company operating a fleet of taxis would examine 
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the conditions of vehicles for valuation of the company. If the vehicles need    replacement of a 

low cost item like hub caps, the impact on DCF will be less than if they need to replace gear 

boxes in a high proportion of vehicles. The person would also calculate DCF with reference to 

the demand for taxis, the average mileage, cost of maintenance etc. Valuation of plant and 

machinery is not a simple addition to DCF, but a factor to be taken into account while 

calculating DCF. In such calculation, plant and machinery may be a net negative factor in the 

DCF if replacement costs are high. Where surplus land would be sold this would be a positive 

factor. If the sale of land can cover the cost of plant replacement the net effect would be neutral 

on DCF.  

For a going concern, various intangibles like brand equity, market share, competition, etc have 

a significant bearing on the valuation of the company. One cannot place a money value for 

these factors. They have no financial value of their own that can be measured in money terms. 

Hence, there is no way of evaluating them in any other methodology. DCF is the only 

methodology, which takes into account these factors by incorporating them intrinsically in 

estimated cash flows. In calculating DCF, different assumptions will be made of market share, 

competition from imports etc, which are translated into financial terms. Sensitivity analysis can 

also be made for different assumptions. The Financial Advisor and the Seller should exercise 

the judgment on the most likely financial impact of the intangible assets the company 

possesses, on cash flows and also on the discount rate to be applied while arriving at the 

optimum DCF value, as strong intangible assets would help reduce the overall risk perception 

of the company.  

In a strategic sale, the bidders take into account not only DCF valuation, but also a premium 

for management control. Premium for management control would be a subjective item for each 

bidder and will be reflected in the competitive bids. Therefore, the seller, while calculating the 

Reserve Price, should not incorporate this premium in the valuation amount separately.  Since 

there is no scientific method to quantify the control premium, it may be arbitrary to add control 

premium while arriving at the Reserve Price.  In the book, “Corporate Valuation: Tools for 

Effective Appraisal and Decision Making” by Bradford Cornell, it is stated  “Without knowing 

why premiums are paid it is impossible to determine whether it is reasonable to apply a 

premium (or the associated discount) to the appraiser target.  In this respect both research and 

common sense support the proposition that a buyer is willing to pay more than the market price 

for a controlling interest in a company only when the buyer believes that the future cash flow 

of the company, and thereby the value of the company, can be increased once it is under his/her 

control.”  Further, it states, “…if the appraiser cannot identify what a buyer of the appraiser 

target would change to increase cash flow, then there is no reason to assume that a control 

premium exists.”  

In the broad conclusions, of the Proceedings of the Seminar on Disinvestment in Public 

Sector held by Comptroller and Auditor General of India in New Delhi on 11
th

/12
th

 

October, 2001, it was clearly indicted that “Reserve Price should not include Control 

Premium.” The following conclusions were made:  

    There were considerable discussions on issues relating to valuation and the fixation of 

reserve price. Valuation was an essential exercise for the Vendor and the Purchaser but a 

firm or fixed price was impossible to get.  Two independent valuations often gave widely 

different values. Valuation was more an art than a science. Regarding Reserve Price, it was 

generally felt that a Reserve Price should be fixed, as it is essential that any seller 

established a benchmark value for the company to be sold.  In any case it should be more 

than the liquidation value.  

    It was widely accepted that the most effective method of obtaining the best price possible 

would be to have bids from a large fleet of competitors rather than pegging reserve price at 

artificially inflated levels.   
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    It was also recognized that valuation would be quite subjective and that it was possible that 

different valuations could yield widely varying figures.   

2.2        Balance Sheet method 

The Balance sheet or the Net Asset Value (NAV) methodology values a business on the basis 

of the value of its underlying assets. This is relevant where the value of the business is fairly 

represented by its underlying assets. The NAV method is normally used to determine the 

minimum price a seller would be willing to accept and, thus serves to establish the floor for the 

value of the business. This method is pertinent where:  

        The value of intangibles is not significant;  

        The business has been recently set up.  

This method takes into account the net value of the assets of a business or the capital employed 

as represented in the financial statements. Hence, this method takes into account the amount 

that is historically spent and earned from the business. This method does not, however, 

consider the earnings potential of the assets and is, therefore, seldom used for valuing a going 

concern. The above method is not considered appropriate, particularly in the following cases:  

    When the financial statement sheets do not reflect the true value of assets, being either too 

high on account of possible losses not reflected in the balance sheet or too low because of 

initial losses which may not continue in future;  

    Where intangibles such as brand, goodwill, marketing infrastructure, and product 

development capabilities, etc., form a major part of the value of the company;  

    Where due to the changes in industry, market or business environment, the assets of the 

company have become redundant and their ability to create net positive cash flows in 

future is limited.    

2.3        Market Multiple method 

This method takes into account the traded or transaction value of comparable companies in the 

industry and benchmarks it against certain parameters, like earnings, sales, etc. Two of such 

commonly used parameters are:  

    Earnings before Interest, Taxes, Depreciation & Amortisations (EBITDA).  

    Sales  

Although the Market Multiples method captures most value elements of a business, it is based 

on the past/current transaction or traded values and does not reflect the possible changes in 

future of the trend of cash flows being generated by a business, neither takes into account the 

time value of money adequately. At the same time it is a reflection of the current view of the 

market and hence is considered as a useful rule of thumb, providing reasonableness checks to 

valuations arrived at from other approaches.  Accordingly, one may have to review a series of 

comparable transactions to determine a range of appropriate capitalisation factors to value a 

company as per this methodology.  
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i)  EBITDA multiple  

The EBITDA multiple or the earnings method is based on the premise that the value of a 

business is directly related to the quantum of its gross profits. The net profits are adjusted to 

reflect the operating recurring profits of the business on a standalone basis (i.e. after deducting 

extraordinary or unusual items, or items of a non-recurring nature). Further, the profits are 

adjusted for non-cash items (including depreciation and amortisation) and other factors, such as 

interest and taxation (which vary from business to business) to derive EBITDA (Earnings 

Before Interest, Taxation, Depreciation and Amortisations).  

The EBITDA multiple method takes into account the value or consideration paid by acquirers 

of similar businesses, and is computed by dividing the total consideration paid (after adjusting 

for any debt assumed) by the EBITDA to derive a multiple, which can be applied to the 

EBITDA figure of the business being valued.  i.e. adjusted maintainable EBITDA are 

capitalised by an appropriate factor ("capitalisation factor") to arrive at the business value.  

EBITDA multiple = Enterprise Value / EBITDA  

Where: 

 

Enterprise Value (EV) = Market value of Equity + Market value of Debt  

EBITDA = Earnings Before Interest, Tax, Depreciation and Amortization  

To illustrate, if we are valuing Company X with EBITDA of Rs. 150 million and in a similar 

transaction EV/EBIDTA has been 10 (EBIDTA multiple) then EV of Company X would be 

worked out as Rs. 1500 million and then debt would be deducted to arrive at the equity value 

of Company X.  

ii) Sales multiple  

The sales multiple techniques are based on a similar analysis of relevant acquisitions and are 

the ratio of Enterprise Value to the current sales (net of excise duty, sales tax and non-recurring 

extra-ordinary income). It is calculated as follows:  

                  Sales multiple = Enterprises Value / Net sales of the current year  

To illustrate, if we are valuing Company X with sales of Rs. 500 million and in a similar 

transaction EV/Sales has been 4 (Sales multiple) then EV of Company X would be worked out 

as Rs. 2000 million.  Then debt would be deducted to arrive at the equity value of Company X.  

The Transaction Multiple methodology suffers from the following drawbacks:  

    Actual money required to earn the maintainable profits / sales of the business as a going 

concern (for instance, future capital expenditure) are not considered.  

    This methodology does not take into account the time value of money.  

Notwithstanding these limitations, these multiples are widely used by investors to arrive at 

benchmark values for a company.  
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2.4        Asset Valuation Methodology 

The asset valuation methodology essentially estimates the cost of replacing the tangible assets 

of the business. The replacement cost takes into account the market value of various assets or 

the expenditure required to create the infrastructure exactly similar to that of a company being 

valued. Since the replacement methodology assumes the value of business as if we were setting 

a new business, this methodology may not be relevant in a going concern. Instead it will be 

more realistic if asset valuation is done on the basis of the new book value of the assets. The 

asset valuation is a good indicator of the entry barrier that exists in a business. Alternatively, 

this methodology can also assume the amount which can be realized by liquidating the business 

by selling off all the tangible assets of a company and paying off the liabilities.  

The asset valuation methodology is useful in case of liquidation/closure of the business. In this 

case certain adjustments may have to be made to the equity value arrived at by this method 

including settlement of all borrowings on the company’s balance sheet on the date of valuation 

and settlement of employee dues. These adjustments should include all the process related cost 

involved in closure and liquidation. For example, in the case of the settlement of the employee 

dues, the assumed severance packages may have to be calculated based on the latest available 

VRS schemes for the PSU or other such modes that help in determining the most appropriate 

amount of settlement that the employees will have to be paid in the event the PSU shuts down 

its operations.  The following example demonstrates the value of Company X based on asset 

valuation methodology:  

Asset Valuation of Company X                                                                     Rs million  

Part A: Immoveable assets (valued by Government approved valuer)     

Value of buildings in factory area  100  

Value of buildings at staff colony  50  

Value of surplus land outside factory area  200  

Part B: Moveable assets (valued by Government approved valuer)     

All moveable assets  250  

   600  

Add: Other assets as per latest balance sheet     

Value of current assets as per last audited accounts  300  

Cash balance as per last audited accounts  250  

   550  

Less: Liabilities     

Estimated Voluntary retirement scheme cost for all employees  -250  

Total outstanding borrowings including bank loans, government loans, current 

liabilities (trade creditors, non trade creditors and statutory liabilities)  

-650  

   -900  

Equity value  250  

      

In a strategic sale process, however, the proposal is normally to transfer management control of 

a going concern to a strategic partner. These concerns may contain surplus assets as land and 

building which may not form part of the core assets required for operations and hence their fair 

value may not be captured if the valuation of subject entity is based on DCF or Market 

Multiples approaches. To protect this, certain restrictions are imposed on the strategic partner 

on usage and disposal of such surplus assets e.g. the land and property of the business cannot 
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be sold or put to alternate use by the strategic partner. However, certain economic benefits 

from such assets would still accrue to an extent to the strategic partner as the owner of majority 

interest in the company.  Accordingly, while the asset valuation method may not provide the 

best estimate of the value of the enterprise, application of this approach to surplus assets would 

help provide a better assessment of the Reserve Price. In practice, it has been used so far for 

valuing the CPSUs under disinvestment because the Disinvestment Commission had 

recommended that this method should also be followed for valuation in the case of strategic 

sale.  

The Asset Valuation approach suffers from certain very serious limitations.  These are detailed 

below:  

(i)  Practically, it is extremely difficult to determine the exact replacement cost of the assets 

owned by a company. This is so on account of number of reasons, such as  

   (a) changes in technology over a period of time (resulting in certain products not being 

 produced at all or being produced with far more efficiencies than earlier)  

(b) absence of a marketplace where such assets are or can be traded  

(c) inability of the seller to be able to actually realise the value of assets in one go should 

the company be liquidated  

(d) changes in the duty structure (like excise, import duties, etc which may impact the 

value of the asset over different periods of time) etc.  

  (ii) The Asset Valuation approach also does not take into account the very purpose for which a 

company acquired the assets, i.e., for future economic benefits. Hence, the historical or 

replacement cost of a particular asset may tend to convey a wrong picture of the value that 

the buyer may perceive in the asset. These factors often tend to result in a higher value 

being attributed to the assets and the companies, if the asset valuation approach is 

followed. Assets are bought and sold for their future economic benefits, and for 

established and running businesses; the economic benefits of owning the assets are far 

more relevant than the historical cost or replacement cost of the assets.  

(iii) The Asset Valuation approach also tends to overlook the intangible assets that a company, 

over a period of its existence tends to build, such as goodwill, brands, distribution network, 

customer relationships, etc, all of which are very important to determine its true intrinsic 

value.  

(iv) In the case of a majority of the PSUs it may be found that the replacement cost or 

liquidation value is higher than the intrinsic value of the company, if determined on the 

basis of the company's future profitability (cash flows). As against this, a company, which 

has been generating very healthy returns and has built strong brand equity, goodwill etc., 

will tend to command a value that is far higher than the value of its tangible assets.  

  The abovementioned limitations of the asset valuation approach have been highlighted very 

clearly in the valuation reports submitted by the Advisors in different cases of valuation so far. 

In case of strategic sales, the Advisors have expressed that the Discounted Cash Flow approach 

may be the most appropriate methodology to be relied upon for valuing businesses on a going 

concern basis.  
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It should be noted that the DCF methodology expresses the present value of the business as a 

function of its future cash earning capacity. This methodology works on the premise that the 

value of a business is measured in terms of future cash flows, discounted to the present time at 

an appropriate discount rate. The methodology is able to capture the value of all the tangible 

and intangible assets of the Company based on the possible future cash flows. The value of all 

the intangibles of a company such as brand, marketing and distribution network and goodwill 

get captured either in the form of higher sales or as higher profits of the company in 

comparison to its competitors who may not have as strong or similar brand or distribution 

network.  Hence, the asset valuation approach may be useful only for a limited purpose of 

valuing the non-core assets where it is felt that DCF approach (or market multiples or book 

value/ balance sheet approach) is not able to capture the fair value of such assets.  

3         Standardising The Valuation Approach & Methodologies 

Although the aforesaid valuation methodologies being followed are broadly based on the 

Discussion Paper of the Disinvestment Commission and the best market practices, it is 

necessary to standardize the valuation methodology for all PSU disinvestments so that there are 

no variations from case to case.  Therefore, all the four methodologies for valuation should 

be followed for all PSU disinvestments, with further improvements in respect of DCF 

Method and Asset Valuation Method as detailed below, for arriving at a range of valuation 

figures, to arrive at the indicative Benchmark or Reserve Price. 

DCF Method  

In the DCF method, while computing the cash flows, cash out flows for renovation and 

modernization of plant and machinery should also be discounted for arriving at realistic 

figures. Since non-core assets are not reflected in the cash flows, the Asset Valuation Method 

should separately value the non-core assets and they should invariably be added to the 

valuation figure arrived at by the DCF method. 

Asset Valuation  

In general, the approach should be used primarily to value the non-core or surplus fixed assets, 

whose value are not appropriately accounted for in the valuation by DCF or other approaches. 

However, in cases, where the entity has significant non-core assets and where the application 

of Asset Valuation approach to the enterprise is deemed necessary, following should be noted:    

  The Asset Valuation would be more realistic, if we compute the value of only the 

realizable amount, after discounting the non-realizable portions. The realizable market value of 

all real estate assets, either owned by the company as freehold properties or on a lease/rental 

basis will be determined, assuming a non-distress sale scenario. The value would be assessed 

after taking into account any defects/restrictions/encumbrances on the use/lease/sublease/sale 

etc. of the properties or in the title deeds etc.  

  Since Asset Valuation normally reflects the amount which may need to be spent to 

create a similar infrastructure as that of a business to be valued or the value which may be 

realised by liquidation of a company through the sale of all its tangible assets and repayment of 

all liabilities, adjustments for an assumed capital gains tax consequent to the (hypothetical) 

outright sale of these assets as also adjustments to reflect realization of working capital, 

settlement of all liabilities including VRS to all the employees will have to be made.  
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Annexure VIII 

Some Salient Points about Disinvestment  

1- Default in payment by the bidder to a financial institution : Ministry of Disinvestment is 

guided by its guidelines dated 13.7.2001 as mentioned earlier.  It would be seen from these 

guidelines that if the bidding party or its consortium members are defaulting in payment of 

dues to financial institutions, they are not automatically disqualified.  This is mainly because if 

the bidding parties have more than one business, there may be cases where some of the 

businesses may be incurring losses due to which it may not be possible for the bidding party to 

honour the commitment with regard to payment of interest/repayment of principal in that 

particular unit.  So, any default on account of poor performance of a unit cannot ipso facto 

mean that the party who is controlling the business is incapable of running any other business.   

What would be relevant here is whether there has been a wilful default on the part of the 

bidding party, which could happen due to diversion of funds from one unit to another.  

However, it may be difficult in such cases for Ministry of Disinvestment to determine whether 

default by a particular party is a wilful one.  Since the institutions, which have lent may claim 

the bidder as a wilful defaulter, while the bidder may say that he is not a wilful defaulter and 

that his default is due to reasons beyond his control.  This is really the task of a regulator i.e. 

RBI/SEBI to adjudicate on such matters who can decide whether the default was wilful or 

whether the practice adopted by the bidder is unhealthy, unethical or unscrupulous.  MODI 

guidelines do cover such adverse orders by regulators.  

2 - Disqualification of a consortium member : In case of a consortium bid, even on default 

by a member of the consortium the Government reserves the right to disqualify all members of 

the consortium.  The other option that would be considered is that the bidder removes the 

defaulting member from the consortium.  

3 - Cases coming up against the bidder after EoI : In case there are no cases pending at the 

stage of EOI against any bidder but this comes up later on, the bidder is supposed to disclose 

all relevant material envisaged in the Guidelines dated 13/7/2001 to the Government whenever 

it occurs or it comes to his notice and Government reserves the right to disqualify the bidder on 

receipt of such information at any stage of the process.  

4 - Chargesheet by agency such as CBI : A charge sheet by an agency such as the CBI does 

not automatically disqualify a bidder. The charge sheet by an agency like CBI would result in 

disqualification if the matter relates to the security and integrity of the country.  In other cases, 

there has to be a conviction by a court of law.  

5 - Indictment/adverse order by a regulatory authority : An indictment /adverse order by a 

regulatory authority will disqualify either:-  

(a) If such order casts a doubt on the ability of the bidder to manage the public sector 

unit when it is disinvested or  

(b)       If such an order relates to a grave offence where grave offence is defined to be an 

offence of such a nature that outrage the moral sense of the community e.g. fraud.  

It is clarified that the decision in regard to the nature of the offence would be 

taken on a case-to-case basis after considering the facts of the case and relevant 

legal principles by the Government.  
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6 - Disqualification of a bidder by the Government : In case an order disqualifying a bidder 

is passed by Government, the bidder does not necessarily remain disqualified for all times to 

come. Government may decide on the period for which such disqualification shall continue.  

7- Mminimum net worth requirement : The minimum net worth criteria is to ensure that the 

bidder has enough financial muscle to run the PSU effectively post-disinvestment and to also 

be in a position to raise enough resources in the future to enhance capacity, other capex 

requirements etc.  Though there is no direct proportionality between the minimum net worth 

criteria fixed and the net worth of the company being disinvested, Government does keep in 

mind the net worth/turnover/business potential/resource requirements of the company getting 

disinvested while fixing the net worth criteria.  

8 - Importance of  Technical Proposal : It is a fact that selection of the successful bidder is 

purely on the basis of the price bid.  Normally, the bidder who bids the highest would be 

selected.  However, as clarified in every advertisement soliciting EOIs, Government reserves 

the right always to make any changes in the procedure as laid down in the Request for 

Proposal.    Moreover, the Government would like to be satisfied that the bidder has a well 

thought out plan on the future of the company once he takes over.   Though this plan is not 

legally binding on him after take over, it is expected that, since the bidders are very carefully 

chosen and would be companies of repute, they would honour the commitment made by them 

in their Technical Proposal.   

9 - Requirement of GoUP approval for every  consortium : In every case of disinvestment, 

there are some prequalifying criteria stipulated as explained in the text.   Therefore, 

Government has to be certain that the consortium which finally gets selected satisfy these 

eligibility criteria.  Otherwise Bidder A, having satisfied the net worth criteria set by 

Government, may get shortlisted.  Thereafter, he may form a consortium with Bidder B, where 

Bidder B may not be independently satisfying the net worth criteria.   Bidder A+B will 

obviously satisfy the criteria.  Later, Bidder A may exit from this consortium and Bidder B 

would be left in the fray, though originally it did not satisfy the eligibility criteria.  Secondly, 

since there are specific guidelines on integrity of bidders, it is necessary that at each stage of 

addition of consortium members, Government satisfy itself that the new entity also satisfies the 

eligibility criteria.  

10 - Request for change in consortium  : Normally, a request for a change in consortium is 

entertained by Government before financial bids are received.  No request is entertained once 

the financial bids have been received.  In certain specific cases, however, Government may 

require a request for such change to be filed on a date earlier than the date financial bids are 

received.  

11 - Addition to the consortium of an entity which has not filed an EOI : Government 

would entertain a request even for inclusion of a new entity as a member of the consortium by 

the bidder  (who was not one out of the entities who had filed EOIs) provided all the eligibility 

criteria and qualification/disqualification criteria are satisfied.  Of course, the decision of 

whether or not to permit a change in the consortium would finally rest with the Government. 

 

 

 


